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T; H E sry which 1 now 6 eels to offer to 
the profeſſion of the law, is an attempt to inveſti- 
gate and difcover the firſt principles of that compli- 2 
cated ſyſtem which we are daily diſcuſſing. 

IT has happened to the law as to other produc- 
tions of human invention, particularly thoſe which 
are cloſely connected with the tranſactions of 
mankind, that a ſeries of years has gradually 
| wrought ſuch changes, as to render many parts 
of it obſolete; fo that the juriſprudence of 
one age has become the object of mere hiſtoric 
remembrance in another. Of the numerous 
volumes that compoſe a lawyer's library, how 
many are conſigned to oblivion by the revolu- 
tions in opinions and pi actice; and what a ſmall 
part of thoſe which are ſtill contin as in uſe, 
is neceſſary for the purpoſes of common buſineſs 
Notwithſtanding, therefore, the multitude of 
Books, the reſearches of a lawyer are confined 
to writers of a certain period. According to the 
preſent courſe of ſtudy, very few indeed look 
further than Coke and P/owden. Upon the ſame 
ſcale of inquiry, the Tear-Books are conſidered 
rather in the light of antiquities ; and Glanville, | 
Bracton, and Fleta, as no longer a part of our law. 
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x. is in ſuch a ſtate of our 1 that 
a a hiſtory of the cauſes and ſteps by which theſe _ 
revolutions in legal learning have been effected, 
becomes curious and uſeful. . But, notwithſtand- 
ing the inquiſitive ſpirit of the preſent age has given- 


birth to hiſtories of various ſciences, we have no- 


thing of this kind upon our law, except Six Mar- 
Tuew HaLz's Hiſtory of the Common Law, pub- 
liſhed from a poſthumous manuſcript at the begin- ' 


ning of the preſent century. There have not, 


however, been wanting hiſtorical diſcourſes, which 
have incidentally, and'in a popular way, examined 
the progreſs of certain branches of the law, and 
during certain periods; ſuch as thoſe of Bacon, 
Sullivan, Dalrymple, Henry, and others. 

Six MaTTHEw, HALE, as a writer upon Eng- 
liſh law, poſſeſſes a reputation which can neither 
be increaſed nor diminiſhed by any thing that may 
be ſaid of his Hiſtory. We may therefore freely 
obſerve; that it is only an imperfe& ſketch, contain- 
ing nothing very important nor very new. What 

| ſeemed moſt to be expected, namely, an account of 
| the changes made in the rules and maxims of the 
law, is very lightly touched. In ſhort, the early 
period to which this work is confined, and the cur- 
ſory way in which that period is treated, ſcarcely | 
ſerve to give a taſte of what a hiſtory of the law 
might be. 

Six WILLIAM en though in a 
ſmaller compaſs, has given a plan of a much 
ww. 
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better Kory than the former; ; and if the one excit- 
ed a wiſh for ſomething more complete, the other 
ſeems to have traced out a ſcheme upon which 
it-might be executed. It was the chapter at the 
end of the Commentaries which perſuaded me-of 
the utility of ſuch a work, if filled up with ſome 
minuteneſs upon the outline there drawn. It 
| ſeemed, that after a peruſal of that excellent 
0 performance, the ſtudent's curioſity i is naturally 
led to enquire further into the origin of the law, 
with its N e to the ſtate at which 1 it is now 
arrived. | 
Tun plan on which I id ben 8 this at- 
tempt at a Hiſtory of our Law, is wholly new. 
I- found that modern writers, in diſcourſing of 
the antient law, were too apt to ſpeak in modern | 
terms, and generally with a reference to ſome mo- 
dern uſage. Hence it followed, that what they 
adduced was too often diſtorted and miſrepre- 
ſented, with a view of diſplaying, and account- 
ing for, certain coincidences in the law at different 
periods. As this had a tendency to produce very 
great miſtakes, it appeared to me, that, in or- 
der to have a right conception of our old juriſ- 
prudence, it would be neceſſary to forget for 4 
while every alteration which had been made 
ſince, to enter upon it with a mind wholly un- 
prejudiced, and to peruſe it with the ſame atten- 
tion that is beſtowed on a ſyſtem of modern 
law. The law of the time would then be learned 
in the language of the time, untinctured with new 
opinions; and when that was clearly underſtood, 
| the 
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the- alterations. made therein in ſubſequent pe. 
riods might be deduced, and, exhibited to the 
mind of a, modern juxiſt in the true colours in 
eee, ae tary ee ee ho lived in theſe. 
reſpectivs periods. Upon the ſame, reaſoning, it 5 
appeared to me. that if our ſtatutes, and the in- 
terpretation of them, with the variations that have - 
happened in the maxims, rules, and dectrines of 
the law, were preſented to the reader in the order 
in which they ſucceſſively originated; ſuch a 
hiſtory, from the beginning of our earlieſt memo- 
rials down to the preſent time, would not only 
convey a juſt and complete account of our whole 
law as it ſtands at this day, but place many parts 
of it in a new and more advantageous light, than 
could be derived from any inſtitutional fyſtem; 
nin proportion as an arrangement conformable 
with the nature of the ſubject, ſurpaſſes one that 
is merely artificial. 0 5 
_ Taz following volumes are written upon this 
idea; and being, in that view, an introductory 
work, they will, I truſt, be as intelligible to a perſon. 
unacquainted with law-books, as to thoſe of the pro- 
feſſion. It was partly with this deſign that I have 
| contented myſelf with a ſimple narrative, making 
few alluſions to. what the law became in later 
times, but leaving that to. be mentioned in its pro- 
per place. Many inferences and diſcuſſions which 
ſeem to be ſuggeſted by our antient laws have 
not entirely eſcaped me; but are reſerved for a 
plage to which, agreeably with the plan of this 
MPT I thought them better adapted. Every 
one 
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propenſity for remark ing on the changes it 
has ſmce undergone; but when the ſoveral ſteps 
Which led to thoſe changes axe traced in a con- 

tinued narrative down to the preſent time, ſuch 
abſervations would be me. W 
and. eme. Yr H e 85% 

My object being Jurifprndenges; and not anti- 
quities, I have confined my reſearches to certain 
printed books of eſtabliſhed reputation and autho - 
rity, where alone I could hope to find the juridical 
hiſtory of the times in which they were written. It 
may not, perhaps, be unſatisfactory to the reader, 
who knows what reſpect is due to the venerable 
remains of our ancient law, to be told, that the 
whole of GLAN VILLE, and what ſeemed to be 
che moſt intereſting part of BRACTON, i is ee 
rated into this work. 

A Exw obſervations may be n to 
prevent the reader being diſappointed in that 
part of the following work which treats of 
the ſtatutes. The old ſtatutes have: long been 
conſidered in à remote point of view; being 
: rarely taken into the courſe of a ſtudent's read. 
ing, but referred to as occaſion requires, and 
are then underſtood by the help of notes and 
commentaries. It might be expected, that a 
Hiſtory. of the Law ſhould furniſh more notes 
and more commentaries upon this ſubject, as the 

only known means of illuſtration: on the con- 
trary, the laws of Henry III. and Edward I. are 
dn very little more than clearly ſtated, in a lan- 
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guage ſomewhat more reatlable, if I may we the 
9 than that of the Statute- Book. 5 

Wu was before ſaid upon the general de- 
fign of the work, will, I hope, ſatisfy the reader 
that nothing further was requiſite on this ſubject. 
As an account of the revolutions in our law an- 
tecedent to the making of thoſe ſtatutes, muſt, all 
together, contain an account of the law as it ſtood 
when they were made, it follows, that the reader 


enters upon them with a previous information, 


which will enable him to comprehend their import, 
on the bare ſtatement of their contents. As to 


the opinions and principles that were founded on 
thoſe ſtatutes in after- ages, to take any notice of 
them would not only exceed the plan of the work, 

but very often anticipate the materials which 


are to contribute towards the ns e parts 


of the Hiſtory. 


TRR text of our old ſtatutes was e | 
in the time of Henry VIII. The ear of a lawyer, 


by long uſe and frequent quotation, has been 
ſo familiarized to the language of this tran- 
lation, that it has obtained in ſome meaſure 


the credit of an ofiginal. Conformably with the 
general deference paid to this tranſlation, I have 
moſtly followed the words of it, except where I 
found it deviated from the text, or the matter re- 
quired to be treated more NO. or more * 


5 phraſtically. | 


| THERE is one point 0 juridical hiſtory which 


has been greatly miſconceived by many. It has 
been eee that much light might be 


thrown 
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thrown on our ſtatutes by the ail hiſtory of the 5 


| time in which they were made; but it will be 
found, on enquiry, that theſe expectations are 
rarely ſatisfied. The lay-hiſtorians, like the body 
of the people, were as unconcerned in the great | 
revolutions of legal learning in thoſe days, as in 
ours: and we now ſee a ſtatute for encloſing a 
common, or erecting a work-houſe, make no 
ſmall figure in the debates of parliament; while 
an act for the amendment of the law, in the moſt 
material inſtances, flides through in ſilence. Yet 
the latter would become an important fact to the 
juridical hiſtorian, while the former was paſſed 
by unnoticed. I believe little is to be acquired 
by travelling out of the record; I mean, out of 
the ſtatutes and year. books, the mne 
and law- tracts. TY 
Tux following Hiſtory to the on of Edward = 
was publiſhed in one volume in quarto, in March 
1783; the remainder, as far as the end of 
Henry VII. in March 1784. Theſe two volumes 
have undergone a reviſion, and have received 
ſome conſiderable additions. I have alſo ſub- 
joined the reigns of Henry VIII. Edward VI. 
and queen Mary, or, as it is more properly ſtiled 
by lawyers, Philip and Mary. This brings us 
to the cloſe of that period, which appears to be 
almoſt wholly abandoned to the reſearches of the 
juridical hiſtorian. We have paſſed the times of 
the Vear-Books, and of their appendages, Fitzher- 
bert and Brooke, the manuals of practicers in 
former times: we have even touched on thoſe 
| | materials, 
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materials, to which the practicers of the preſent 
day do not diſdain to owe obligations. Dyer and 
Plewden ſtand. among the earlieſt of thoſe autho- 
rities that are vouehed in Bacon, in Viner, and in 
; Compyns, who rarely refer to any ant to the 
reign of Elizabetn. 
Ar this juncture in qur Wh all rt 
the law of former days and that of the pre- 
fent, we may be permitted to pauſe for a while. 
A new order of things ſeems to commence with 
the reign of Elizabeth, which ſtrikes the imagi- 
nation as a favourable point of time for re- 
fuming this hiſtorical enquiry afreſh. 
I In purſying the changes in our laws thus fon, 
it is hoped, that if nothing is added to the ſtock 
of profeſſional information, ſomething is done 
towards ging it ſuch illuſtration and novelty 
as may aſſiſt the early enquiries of the ſtudent. 
T be inveſtigation here made into the origin of 
Engliſh tenures, the law of real property, the na- 
ture of writs, and the antient and more ſimple 
practice of real actions, may, perhaps, facilitate 
the ſtudent's paſſage from Blackftone's Commen- 
taries to Coke upon Littleton, and better qualify 
him to conſider the many points of ancient law 
Which are diſcuſſed in that learned work. | 
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2 1 a of as of Pete. CHAP. 1. 
ment and the cuſtom of the realm; on boch which courte SOS 
of juſtice exerciſe their judgment; giving conſtruction and 
effect to the former; and, by their i ieren declz 
what is and what is not the latter. ö 
- We poſſeſs many of theſe eee den Magna, | 
. Hen. III. to the time of Edward IH. and from 
thence in a regular ſeries to the preſent time. The ſtatutes, 
except ſome very few, enacted by the legiſlature before 
period, are loſt; though, no doubt, many of the regu- 
lations: made by them, having blended themſelves with the, 
cuſtom of the realm, have been received under that deno- 
mination, ſince the evidence of their parliamentary origin 
is deſtroyed.” The cuſtom of the realm, or the common 
Vol. I. B 0 * UOw, 
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CHAP. q than, conſiſts of thoſe rules al maxims concerning the 
Cow. perſ6fis and property of men, that have obtained by the 
tacit aſſent and uſage of the inhabitants of this country; 
being of the ſame foree with acts of the legiſlature : the 
| only difference between the two is this; the conſent and - 
approbation of the people with reſpect to the one, is ſignified 
by their immemorial uſe and practice; their approbation of, 
and conſent to the other is declared by parliament, to the 
acts of which every one is conſidered as virtually a party. 
Tux common law, like our language, is of a various and 
motley origin; as various as the nations that have peopled 
this country in different parts and at different periods. 
Some of it is derived from the Britons, and ſome from the 
Romans, from the Saxons, the Danes, and the Normans. 
To recount what innovations were made by the ſucceſſion 
of theſe different nations, or eſtimate what proportion of 
the cuſtoms of each go to the compoſing of our body of 
common law, would be me; at this diftanice of time. 
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volutions effected Pros theſe Porn nations, 
Ctrtarn it is, that the Romans had eſtablifhrherts in | 
this iſland, mort or leſs, from the timé 6f Claudius; that 
they did not finally leave it till the feat 448; A. B. and 
| that during great part of that period they governed it 28 4 
| Roman province, in the enjoyment of peace, and the culti- 
| vation of arts. The Roman law were adminiſtered as 
the laws of tlie country ; and, at one time, under the pre- 
fe&tire of that diſtinguiſhed ornament of them, Papinian. 3 
on When thefs people were conſtrained to defert Britain, and 
45 Atttend to their domeſtic fafery, the Pier arid Brots broke in 
1 | upon the peactable inhabitants of the ſoutherh parts; who, 
1: nfable #5 feſiſt the attack, at length applied to the Suxtns 
for aſſiſtance. Several tribes of Saxons landed here, and 
| lr agg the nortliern invaders within their own borders; 
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then turned their arms a inſt the Britons themſelves; and chf. 5 
| having forced great numbers of them into the mountains ZAXONS. 
of Wales, ſubjected the reſt to their dominion, which i gra | 
dually ſubſided into feven independent kingdoms. 
Tut circuniſtances of this revolution are related to be 
of a kind differing from moſt others. 'The Saxons are de- 
feribed as a rude and bloody race; who, beyond any other 
tribe of northern people, ſet themſelves to exterminate the 
original inhabitants, and deſtroy every monument and re- 
mains of their eſtabliſhment. In ſo general a ruin, it can- 
not be imagined that the cuſtoms of the native Britons, or 
the laws ingrafted upon them by the Romans, < could mect 
with any favour. | 
. Tas kingdoms of the Heptarchy were, for a time, in- 
dependent of each other; and though a like ſtate of ſo- 
ciety and manners prevailing in all of them muſt of courſe 
have produced the like fpirit and principle of legiſlation 
in common, yet their laws muſt have been ſpecifically 
different. Hence grew a vatiety of laws among the 
Saxons themſelves. In the reign of Alfred, the Danes, 
who had long harraſſed the kingdom, were by ſolemn 
treaty ſettled in Northumberland and the country of the 
Eaſt Angles, beſides great numbers ſcattered all over the | 
realm. The Danes were after this conſidered, in ſome 
meaſure, as a part of the nation. They were ſuffered to 
enjoy their own laws within their diſtri; and theſe, when 
their own kings fat upon the Engliſh throne, pervaded, 
in ſome degree, all parts of the country. | | 
Fun theſe various cauſes it happened, chat towards Saxons "ow 
the latter part of the Saxon times, the kingdom was go- 2 
verned by ſeveral different laws and local cuſtoms. The 
moſt general of all theſe were the three. following; the. 
Mercian Law, the We: efl-Saxon Law, and the Danifþ Law. 
If any of the Britiſh or Roman cuſtoms ſtill ſubſiſted, they 
were ſunk into, and loſt in one of theſe laws; which go- 
verned the whole kingdom, and have ſince received the 
general * of The Common Law. 
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Dan hiſtory of. this body of common law, with the di- 
vers alterations and i improvements which its rules, its prin- 
ciples, and its practice, have received at different times 
by acts of parliament, and by the deciſions of courts, we 
ſhall endeavour to inveſtigate and deduce in the Ie 
Hiſtory. _ 185 | | 

TRE great obſcurity i in which all enquiries concerning 


theſe times are involved, renders it impoſſible to trace the 
hiſtory of laws with much certainty. For the preſent we 


muſt be content, if we can collect what were the outline 
and ſtriking features of the Saxon Juriſprudence in gene- 
ral; without entering into any nice diſcuſſion about -the 
time and manner of the particular changes it might un- 


dergo during the long period before the Conqueſt. 


Ir the law of a country is circumſcribed ; in its extent by 
the bounds of a realm, much of its influence and ope- 


ration depends on the internal diviſions of it; and a hiſ- 


tory of the law would be incomplete without noticing the 
parts. of 2 kingdom ſo far, at leaſt, as the pes of "age! 
proceeding, i is affected by provincial limits. 3 

Tur diviſion of England into counties is very ancient ; 3 
but! is ſaid to have been reduced to its preſent appearance by 
Alfred. That great Prince carried his ſcheme yet further; 
and fubdivided counties into hundreds, and hundreds again 
into rythings. "This parcelling out. of the kingdom into 


ſmall diſtrifts, was made ſubſervient to the well-ordering 


of the police, and the due adminiſtration of .juſtice; as 
will be ſeen preſently. There was another diviſion purely. 
eccleſiaſtical. Pariſhes, and even mother-churches, - were 


aj known ſo early as the tinie of king Edgar, about the year 


9793 for the conſecration of tythes before that time being 
arbitrary, it was ordained by a law of that king* „that 
all tythes ſhould be paid eccleſiæ ad quam parochia pertinet. 


Beſides theſe diviſions, there was another that had refe. 


rence to the conditions under which the land of every one 
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was poſſeſſed; a diviſion, which regarded the nature, de- | 0 HAP. I þ 
ſcription, and incidents of landed property. On this, to- 8 
gether with that of cointics CO y_r "As bur? 
extent of judicature. SEPA 
IT lands of the Saxons were divided into' thainlahid Thainland and 
and' reveland. Land granted to the thains, or fords, was Reverend. 
dalled 7hainland : That over which the king's officer 
(called in their language fire-reve, fince ſheriff) bad juriſ- 
dition, was called reveland. Again, the former 5 
held by charter, was otherwiſe called Borland, or  booHand 
Land 57 the other kind, being held without writing "Wi 
bably by thoſe who remained of the firſt inhabitants of the | 
country) was otherwiſe called folcland; : a diſtinction, e 
which, after the feudal law was eſtabliſhed, received . | 
appellations of a ſimilar import. That within the juriſ⸗ 
diction of the ſheriff, was then called alladia !: That held 
of lords, feudal. The poſſeſſors of ſuch as has fince been 
called allodial, were ſtiled, in the laws of thoſe times, 
liberi ; being ſubject to the king alone in his political ca- 
pacity; in contradiſtinction to tenants under the dominion 
of the thains, who were called vaſſall, being ſubject to the 
controul alſo of their lord. e ee 
Tux eivil ſtate of the Saxons was of this kind. The 
whole nation conſiſted of freemen and aver. The freemen Frome, 
were divided into two orders, the nobles and the ceovls. 
The nobles were called zhanes, and were 'of two kinds; 
the ting's thanes and the. /eſſer thanes, The diſtinction 
between them ſeems to be, that the former were next in 
rank to the king, and Agenden: the latter were depen- 
dent on the king's thanes, and ſeem to have occupied 
lands of their gift, for which they paid rent, ſervices,” or 
attendance in war and peace. Noble deſcent or poſſeſſion 
of land were the two qualifications that raiſed a man tothe © 
rank of thane. The inferior rank of freemen, called ceor/s, 
were chiefly employed in huſbandry; ſo much ſo, that a 
.ceor] and a huſbandman became almoſt ſynonimous. 


Theſe perſons e. calarated the farms of che nobility, for 
N which 
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Which they paid rent; and they ſeem to have been remov- _ 
able at pleaſure *. The next order of people, and a very 


numerous body they were, was that of the /{aves, or uil. 
Jain; a lower kind of ceorls ©, who being part of the pro- 
perty of their lords 4, were incapable of any themſelves. 


- Theſe are the . deſcribed by Sir William 


Temple, as (e a fort of people who were in a condition of 
« downright ſervitude, uſed and employed in the moſt ſer- 


« vile works ; and belonging, they, their children, and 


5 effects, to the lord of the ſoil, like the reſt of the ſtock | 
s or cattle upon it.” However, the power of lords over 
their flaves was not abſolute. If the owner beat out 2 
flave's eye or teeth, the ſlave recovered his liberty“: if he 
killed him, he paid a fine to the king. Theſe flaves were 
of. two kinds, predial and domeſtic. 

Wx ſhall next take notice of the judicature. of the 


1 which depended, as we before ſaid, on the divi- 


fon of land. In the thainland, the thain himſelf was the 
judge: ſo the judge of the reve-land was the reve, or 
ſoire-reve z; whoſe great court was called the reve-mote, 
or. Hire. mate, and at other times the folc-mote®. The 


limits between the official judicature of the king's. courts 
.and the court belonging to the lord, -were ſtriftly preſerv- | 
| ed; only when the lord had no court, or refuſed to do juſ- 


tice; or when the conteſt was between a vaſſal of one and 
a vaſlal of another; then the ſuit was referred to the king's 
court, namely to the reve-mote of the ſheriff, _ | 
Tnoucn the /eeriff, earl, or ealderman (by all which 
names he was known) had properly the government of the 
county, a biſhop was always aſſociated with him in judi- 


cial The 6:/bop and Heri uſed twice a year to 
go 2 Cfrcuit, within a month Eaſter, and a month after 
Michaelmas; and held the great court, called the tourn, in 


v spelw. Feuds, p. 14. 7 « Spelm.' Fends, p. 14. 
e © Perſons of this rank were called LL. Alf. lec. 20. | 

by the Saxons Theo, or Theowmen, - f Ibid, 1). 5 
as appears by LL. Will. Conq. 65,66. #t© Wen Feud. 558 p 11. et; 
ack eons Hen. I. 97, 78, ſervi. | e 
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every hundred in the county. This was the grand cons 
nal court, in which all offences both eccleſiaſtical and 
civil were tried. On the examination of the former, the 
bifhop fat as judge, and the ſheriff as coadjutor, 10 ĩnitt 
temporal puniſhments: in the latter, the ſheriff was judge, 
and the biſhop his aſſiſtant, W e ee un 


ſary, by eccleſiaſtical cenfures. 
Tx great court for civil buſitiefs was the ee 


| held once every four weeks. Here the ſheriff prefided; 
but the ſitors of the court; as they were called, chat is, the 


freemen of landholders of the county, were the judges; 
and the ſheriff was to execute mann if 


need were, by the biſhop. a-year, at che Eaſter 


tourn or circuit, the ſheriff and biſhop e hold alfo a 
view of frank-pledge ; that is, to ſee that every perſon above 
twelve years of age had taken the oaths of allegiance, gl 
found nine freemen pledges for his peaceable demeanour. 


Oor of the tourn were derived two inferior 1 


courts, the hundred and the leet, for the expeditious and 
eaſy diſtribution of jaſtice, where a hundred or manor lay 
too remote to be conveniently viſited in the courſe of the 
tourn. The hundred court was held before ſome hailiff; 


the leet before the lord of the manor's ſteward. Both theſe, 


though held in the name of a ſubject, were the king's courts. 
Out of the county court was derived an inferior court of 
ciyil Juriſdiction, called the court baron. This was held 


from three weeks to three weeks, and was in every 1 reſpe&t 
like the county court; only the lord, to wham this * din 


chiſe was granted, or has ſteward, preſided, Inſtead > the ; 


theriff. 
In all thefe courts, Juſtice was adminiſtered near 1 


homes of ſuitors with diſpatch, and without much expence. 


Beſides theſe, there was a ſuperior court, known by the 


name of the wwittenggemete, which had a concurrent juriſ- 
diction with them. This court. fat i in the king's Palace, 
and uſed to remove with his pebſon. The judges, it 3s 


ws e officers of u, ae * 
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County court, 


Other inferior 


courts. * 


The witte- 


nagemore, 
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ed property. 
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char. 1. lords as were about the court. The buſineſs of this court 
| SK N 8. conſiſted in cauſes where the revenue was concerned; 


where any of the lords were charged with a crime; and in 


eivil cauſes between them. 


This was the ordinary em- 


ployment of the court: beſides which, offences of a very 
| heinous and public nature committed even by perſons of 
inferior rank, were heard here originally; and all cauſes in 
the inferior courts might be eee whey on account 
of their difficulty or importance. | 


next object of Sans endes is hk nature ey pro- 


perty among the Saxons: and firſt, of landed property. 

It has been a queſtion, long debated among the learn- 
ed, whether the lands of the Saxons were ſubject to 
the terms of feudal tenure, \or whether tenures with all 
their conſequences were introduced by William the Con- 


queror. a 


It would hardly afford much inſtruction or 


amuſement at this time, to enter deeply into an enquiry 
which has been already ſo unſucceſsfully. diſcuſſed, and 
which has divided ſo many great names. Lord Coke l, 


0g pen Nathaniel mae 


5 6% | Toft rags | 
Titles of Honour, $10, 811. 
* Hiſt. Diſc. 161. | 


'1 When I had entered upon this 
3 into the hiſtory of our law, 


F looked into the Harle ian collection, 
if any thing could be there found on 
the ſubject; and there I diſcovered a 
manuſcript of Sir Roger Owen on 
the antiquity and excellency of the 
common laws of England.“ I con- 
fidered this as a valuable acquiſition; 
and particularly fo, when 1 foon 
' afterwards found ſcveral writers had 
ſpoken of ſuch a manuſcript, which 
they had ſeen, and which they re- 


gretted had not been made public. or 


I found it mentioned, ſomewhere in 
Ty:rrell's Bibliotheca Politica, in the 
collection of teſtimonies prefixed to 
Wingate s edition pf Britton ; and, 


| laſtly in Mr, Barrington's Obſer- 
| vations upon the mere Anticnt Sta- 


Sir A Owen, 1 and 


tutes; who ſeems to FR of it it 2 


work that had diſappeared, and which 
Was not known to be now extant. 


There are two copies of it: one of _ 
them is comprized in a folio volume, 


the other fille three folios; both of 
them, particularly the laſt, ery fair 


and perfect. 

+ turned over theſe volumes, in 
hopes of deriving from thence ſome 
lights to aſſiſt me in my refearches 
but I was diſappointed. The whole 


feemed to me to be written with a 


view to ma intain the popular argu- 
ment of thoſe times, that our contti- 


tution and laws were derived, not 


from the Normans, but the 2 


and that the Conqueror made no 
alteration therein, As this is the great 
aim of che work, it js confined to 
the very early period of our law, 
and conſequently furniſhes very few 
hints for an hiſtorical deduction. that 

| 0 FIG 
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= Tyrrell", are of opinion, that tenures were common CHAP, 5 
among the Saxons. Crag , lord Hale *, Somner, ?, fir SAXONS. 
Henry Spelman, Dr. Brady, and fir. Martin Wrights, are 5 
of opinion, that feuds were firſt brought in and eſtabliſned 
by the Conqueror. After this difference of opinion; ſume 
later writers have taken a middle courſe. Arnet, 
'Dalrymple', and Sullivans, endeavour to comprom 
diſpute, by admitting an 2 been of feuds to 
have ſubſiſted before the Conqueſt... | 
_  PerHaPs the latter of theſe e inio s * aa 
the truth. A ſyſtem of policy that had prevailed over all 
parts of Europe, it is moſt probable, got footing in Eng- 
land, inhabited by perſons deſcended from the ſame com- 
mon ſtock, and poſſeſſed of the country they then enjoyed 
under like circumſtances with the nations on the continent. 
But the feudal law, in the time of our Saxon kings, was in 
no part of Europe brought to the perſection at which it 
afterwards arrived; and in this country, ſeparated from 
dhe world, and receiving by-flow degrees a participation 
of ſuch improvements as were made in juriſprudence on 
the continent, we are not to look for a complete ſyſtem of 
feudal law. At the latter part of this period, feuds on 
the continent were very little more than in their inſant 
ſtate; they were ſeldom e er than ſor the ie 
of the grantee?. 1 4 
"WirnovuT aigaying in a conrbvinſy' whoſe extent and 
difficulty have eluded the greateſt learning and ſagacity, it 
will be more ſatisfactory to notice ſuch few facts as we 
really ktow reſpecting the landed property of the Saxons. 
We know that their lands were liable to the trinada ue 


goes further down. 1 believe I have * Jus Feud, lib. 2, a wy Cd 
'not had occaſion to quote it more Hiſt. Com. Law. 107. | 


than Once. n 1 Gavel. 100, 7 5 | | 
Sir Roger Owen had acquired FL EY Glof. er e een 
reputation of A great antiquarian; he 1 Ten. 57. Ni 


Was a particular friend of Whitelock; Vol. ii. p. 48: 
who quotes him in his Commentary _*. Feudal Prop. 7. 
on the Parliamentary Writ; vol. 1. » Lecture 28. FX 
p. g. See Barr, Obſ. Stat. p. 116. Lib. Feud. 1. tit. 1. 
n Introd. vol. 2. P · 84. 


fiat; 
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CHAP. 1. Fear one of which was a military ſervice on foot; another, 


arcis confiruftio ; and another, pontis eonflruftio. | bir 
qually 


were in general hereditary z and they were partible e 


among all the ſons. They were alienable at the badet 
of the owner; and were deviſeable by will. They did not 
eſebeat for felony ; and the landlord had a right to ſeize 
the beſt beaſt or armour of his dead tenant 28a beriot. This 


is the principal outline of the terms on which landed __ 


e ane, rare | 
I ſhould ſeem that a Jegal transfer might be nnd of 
lands by certain ceremonies, without any charter or writ- 


_ Jing. Tngulphus fays, confirebantur predia nude verbs, 


abſque ſeripte vel charid, tantium cum domiui gladio, vel galed, 


vel cornh, vel cratere, et plurima tenementq cum ftrigili, cum 


aren, et nonnulla cum ſagittd r. Thus Edward the Con- 
feffor granted to the monks of Gt. Edmund, in Suffolk, 
the manor of Brok per cultellumꝰ ; and holding by the 
horn, by the ſward, by the arrow, and the like, were com- 


mon titles of tenure. However, deeds or charters were 
in uſe. Theſe were called generally geturite, i. c. 


vritings; and the particular deed by which a free eſtate 
might be conveyed was uſually called landboc, libellus de 
terrf, a donation or grant of land*. The land fo paſſed 
was, as has been already obſerved, called hocland z and 


the perſon who ſo conveyed to another was ſaid to gebocian 
| him of it. An Anglo-Saxon charter of land has alſo been 
called teiligraphumb; the etymology of which mongrel | 


term ſeems to imply that the land was therein de 


its ütuation and bounds. But this appellation was pro- 


: bably adopted after the Conqueſt, as a- tranſlation of the 
word ./andhoc. The like may be ſaid of the term cyro- 
| graphum, another name by which Anglo-Saxon charters 


were known: but thoſe denoted by this name were of a 
peculiar kind; ſuch as had the word cyrographum written 


Hin. Croy. gos. Franc.. 1601. Mad. Form. 283. 
* Mad. Form. Diff. pa. 1. v From tellus and peat. 
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in capital letters cither at the top or bottom Puna CHAP.: 1. 
ter, and cut thro or divided by a knife®. 0 oe 53200 
BEFORE the time of Edward the — a b 
was to ratify charters by ſubſigning of names accompanied = - 
with holy croſſes. This was done bath by the parties and | "PI 
witneſſes. It is. generally believed, that Edward che | 
| Confeſlor was the firſt who/braught into this kingdom the 
| cuſtom of affixing to charters, à ſeal of wax. It is ſaid, 
lian, he there learned ſeveral Norman cuſtoms; and 
among others which be tranſplanted hither, was this of 
ſealing deeds with wax. Though the word|/igillum often 
occurs in charters beſore his time; yet ſome. great an- 
tiquarians (among whom is ſir Henry Spelman) bave 
agreed, that this did not mean a ſeal of wax, hut was uſed 
fn GS ECO 
and other ſymbols made ufe of in thoſe times. 
Nuexx is no evidence that the Goa whnGifs 
tinction between real and perſonal property: the whole 
property of a man was deſcribed by the general term, 
res ; and under that denomination was ſubject to the ſame 
mum ee and w " mme 
by . | 
Wu are not to imagine that the naveraldibeaiaghy 
will was allowed without reſtriftion ; for we haye every 
reaſon to conelude, from the prevailing cuſtom of the | 
realm in the next period, that they reſtrained a-man from ; 
totally diſinheriting his children, or leaving his -widow | 
without a proviſion, After ſuch duties were reaſonably 
performed, the remainder of his effects were at bis own 
_ diſpoſal. Conſiſtently with ſuch ſentiments, we ſind the 
law, with regard to the eſtates of inteſtates, delivered in 
theſe wards*. Siue quis incurid, frue morte repentinl fuer = 
danken . dominus tamen nullam rerum funrum ' 


Mad. Form. Did 3 Tvid. Did. wy bs Leg. Cao. e. 68: 
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fpartem 7 preter eam quæ jure debetur herioti nomine ) Fr | 

afſumito. Verum poſſe, Nones uxori, „ et i qo page: | 

_ pro ſuo cuique jure diftribuantur. 
TnEnx does not appear ſufficient in the monuments of 


a antiquity to make us aſſured in what manner they 
ordered the authentication of wills. It may, however, be 


conjectured, with ſome probability, that cyrographated or 


indented copies might be left with the alderman or ſheriff 
of the county, or with the lord who had a court or fran- 


chiſe, where, befides the hearing of cauſes, other legal 
proceedings, ſpiritual as well as temporal, were uſually 
tranſacted. It is more clear, that in this court was made 
the diſtribution of inteſtates effects, according to the pro- 
portions above laid down. From this may be derived 
the privilege which the lords of ſome manors elaim at 


this day, to have probate of wills in their manor- court, 


without the-controul or interpoſition of the biſhop. 

Al contracts for the buying or bartering of any thing 
were required to be made in the preſence of witneſſes. 
This was as much to prevent the ſale of things ſtolen, or 


| improperly obtained, as to preſerve the memory of con- 
tracts and obligations. A law of king Etheldred ordain- | 


ed i, that if there were no witneſſes to a contract, the 
thing bargained for ſhould be forfeited to the lord of 


the ſoil, till enquiry was made about the real ownerthip. ' 


Tuis regulation about contracts is frequently enforced 


in the Saxon laws; and the beneficial conſequences 
of ſuch ſtrictneſs muſt have been univerſally felt. It had 


the effect of precluding queſtions and litigations about 
matters of contracts, and keeping the law of Funny in 
a very plain and intelligible ſtate, 

As the forms and circumſtances'under which property 
"ould become a ſubject of debate in their courts, were few 
and ſimple; ſo the proceedings muſt in a like degree have 
deen uniform and ee While the objects of 


. 


1 
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legal enquiry admitted of little modification, and contained 


very little artificial learning, the freemen or landholders 


of the county were, no doubt, very competent judges of 
the matters they were to determine, and the parties them 
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ſelves were equally. qualified to be their own advocates. 


Cauſes were commenced, by lodging. a complaint; the ad- 


miſſion of which by the officer of the court, and giving "Bp 


day to the parties, conſtituted, perhaps, . the: en 
knowledge of the bar. ww 


BreroRE we ſpeak of the criminal law of the —_ 


let us take a view of that remarkable inſtitution ſo neceſ- 
ſary towards a due execution of it; chat i is, the mw 
eſtabliſhed by Alfred. 

IT is ſaid, that a hundred neighbouring 3 com- 
poſe a hundred, as the name imports; ten ſuch families 
conſtituted a tything, decennary, or fribourg ; ; over which 

an officer | preſided, called the head of the Fribourg. t 
Every man in the kingdom was expected to belong 
to ſome decennary; and thoſe who did not, were 
conſidered in the light of offenders, or at leaſt of ſuſpected 
perſons, and were accordingly put in priſon, till they 


Decearcaries. 


could get ſome one to take them i in, or become pledge for 


their good behaviour. In' theſe decennaries, every man 
was a ſecurity for the reſt; pledging himſelf" that all and 


every of them ſhould demean himſelf orderly,” and ſtand 
to the enquiries and awards of juſtice. It was from ſuch 


reciprocal engagement between the free members of a 
decennary, that this ſort of community was commonly 

called ,frank-pledge. If any one fled from juſtice, the 
term of thirty-one days was given to the decennary to pro- 


duce the offender. If he did not then appear; the head of 


the fribourg was to take two. principal perſons of his own 


| decennary, and from the three neighbouring decennaries, 


the head and two of their members : theſe, together with 


himſelf, making twelve, were to purge him and his decen- 
* from any wilfulneſs or privity to the offenders 


E Leg. St. Edw. 20. 


crime 
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2 7, eme er fight: end if the head of the fribourg could not NF 
Sx one, Purge his decennaty in this Way, he and his decennaty = 


were, of chemſelves, to make a compenifation to the party 
injure. 
85 ert ee bas enn Wer publiis"odiif be wel 

. —— they were harboured, that if any one took = 
à ſtranger in, and fuffered him to ſtay three rights under 


his roof, and the ſtranger afterwards committed any crime; 
the perſon fo harbouring was conſidered as having made 
himſelf a pledge for him, as for one of his own family; and 


was, upon the abſconding of the offender, to make amends | 
to the injured perſon *. | 
An eſtabliſhment like this, contributed more re effethually 


than ahy other to the prevention of crimes, as well as to 


the detection of offenders. | 
Ws ſhall now take a curfory view of 3 code of 
this people. The Saxons were parpeularly. curious iti 


fring pecuniary compenſations for injuries of all kinds, 


without leaving it to the diſcretion of the judge to propor- 
tion the amends to the degree of i injury ſuffered. Theſe 
penalties were more or leſs, according to the time or place 
in which the wrong was committed, or the. part of the 
body or member which was injured. The cutting off 
an car was puniſhed with the penalty of thirty ſhillings ; 
if the hearing was loſt, ſixty ſhillings: fo, ſtriking out the 
front tooth was puniſhed with a fine of eight ſhillings; 
the canine tooth, four ſhillings 3. the grinders fiateen 
ſhillings *: if a common perſon was bound with chains; 


| the amends were ten ſhillings; Kann . 


i Bung up, thirty ſnillings l. 
In the ſame manner injuries to property were g | 
confidered in a criminal light; and the e atends 


bo be made by the wrong doer 10 the injured pen, ets 


n Babe. . k Leg. Alf. 40. ; 
Leg. Ina, 6. Leg. Alf. 23, | Leg. Alf. 31. 1 
5 fixed 
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fixed by law. A man who mutilated an ox's hon wad CHAP. L 
to pay ten-perice 3 if that of a cow, then only two- l 
pence : a like diſtinction was made herween cutting off 
the tail of an 6x or a co. n. To fight or make a biuwl 
in the court or yard of a conanon perſon; wes puhiftied 
with a fins of fix fhillings ; to draw a ſword in thefame e 
place; even though there was no fighting, with a fins of 
three ſhillings : if the party in whoſe yard this happened 
was worth fix hundred ſhillings; the amends were tre- 
ble; and they wore increaſed further, according to the 
circutaſtances of the penon whole, n.. 
ſo violated .. 
Keen e e,, 
to have converted all notions of civil redreſs for nijuties 
into a eriminal inquiry ; while the degree and cireum- 
ſtances attending the fi, beth which it was out ofthe 
power of legiſlation exactly to reach, made 116 part of 
the judicial conſideration ; but the judge wat to awiril the 
fame ſtated fine, in all caſes which could by broiight within 
the letter of the legal defcription. However; theſe penal : 
ties had ſo far the nature of a civil redreſs, that they were 
given in the way of eompenſation to the injured perſon. 
Tus notion of compenſation rums thiough the whole 
_ eriminal law of the Anglo-Saxons z who allowed a ſum of 
money as à recompenee for every kind of crime, hot on- 
cepting the taking away the life of a man, Rvery man's 
liſe had its value, ealled a were, or capitis effimatia. This Were. 
had been various at differcht periods; in the time, there- 
_ fore, of king Athelſtan, a law was made to fettld the” 
| ' were! of every order of perſons in the ſtate. The king, 
who on this occaſion. was only diſtinguiſned 2s 2 fuperior 
perſonage, was rated at 30,000 thrymſæ /; an atchbiſhop 
or 2 at e a biſhop or e at W 


m Leg. Inz, 59. 1 A als Aeris to Du 
= Leg. Alf. 35. Freſne, was worth four pence. 


„ Leg. lax, 69. | 
My | bell 
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belli inperolor, or ſummus præfectus, at 4, 00; 2 vrieſt or 


thane, at 2, odo; a common perſon, at 267 thrymſæ. It 


ſeems this were was ſometimes different in different parts 


of the country . When any perſon was killed, the ſlayer 
was to make compenſation to the relations of the deceaſed, 


according to ſuch valuation. In the caſe of the king, 


half the were went to his relations, and half to his people. 
If the deceaſed was a ſtranger, or had na relations, the 

were was to be divided; half to go to the king, and half 
to the moſt intimate companion of..the-deceaſed”. 


As the manners and notions of this people would not 


| allow them to ſubmit to any harſher puniſhment in the firſt 
Inſtance, it was endeavoured to render this as ſevere. as 
poſſible. - The were was not to be remitted * 3 and to 
make the offender an example, as well as to prevent the 
effuſion of blood, all his own relations were, by a law . 


of king Edmund*, diſcharged; from the obligation of abet- 
ting him againſt the feud of the relations of the deceaſed; 
whoſe deadly reſentment he was to ſupport alone, till he had 
paid the were. A perſon guilty of ne was 4 ex- 
eluded from the preſence of the king. 


Bur this were, in caſes of beisiüe; and the fines that 


were paid in caſes of theft of various kinds, were only to 
redeem the offender from the proper puniſhment of the 


law, which was death; and that was redeemable, not only 


by paying money, but by undergoing ſome perſonal pains: 


ay hence it is that we hear of a great variety of - corporal 
puniſhments. A perſon often charged with theft, was to 
loſe his hand or foot. There was alſo the pain of ba- 


niſhment and flavery*; and at one time it was enacted * 
that houſe-breaking, burning of houſes, ow robbery, 


nn ee and treaſon, ue one's —_ n 


RE 1 a 


q Vs Athelſt, 3. | | e A 1 ö 

> 12 * 22. .* Leg. Iaæ, 18. L > 2m 

Leg. Edm. 3. * Leg. Can. 6. n 
9 Y Leg. Can. 61. 191 


1 * O 16 M 1 A. „ 
ſhould be inexpiable crimes; that is, not to be redeemed bx ont. OY 
| any pecuniary - .compenſation, « or any pain or mutilation. 2 80 * NS. 

Tuvus far of puniſhments, ' We come now to: F 
* als notions they had of crimes, and their nature. A per- | 
| ſon preſent at the death'of a man was looked on as particeps 
criminis, and as ſuch was liable to 2 fine . A perſon kill 
ing a thief, unleſs he purged himſelf by oath before e 
relations of the deceaſed, relating all the circumſianees of 
the fact, and that immediately, was to pay a fine*.. If 
one in hewing a tree, happened. to kill a man, the relations 
were entitled to the tree, provided they took it within thirty . 
days b; which was in the nature, and might perhaps be the 
origin, of deadands. It does not appear that they maile any 
diſtinction in the degrees: of homicide; except in one in- 
ſtance, which deſerves particular notice; and that is, where 
the ſine called murdrum was to be paid. It is ſald that Ca- Murder. 
nute, being about to leave the kingdom, and aftaid that the | 
Engliſh might take advantage of his abſence to oppreſs or de- 
{troy his own ſubjects, the Danes, ' procured the following 
law in order to prevent ſecret homicides: That when any _ 
perſon was killed, and the ſlayer had eſeaped, the perſon 
killed ſhould be always confidered as a Dane, unleſs proyed 
to be Engliſh by his friends or relations; and in default of 
ſuch proof, that the vill ſhould pay forty marks for the 
Dane's death; and, if it could not be raiſed in the vill, that 
the hundred ſhould pay it. This ſingular proviſion, it was 
22 ˙ he Eg, 4 
ſecution of ſuch ſecret offences :. It was upon this ſort of 5 
policy that preſentments of Engliftery, as they * ß , 
| wards called, were founded. 107 ed ai 49; 
_ Larxcnny, called by the dase Pole, might hoes Leek Larceny. 
committed by a child of ten years old; but afterwards this 
crime was not imputed, unleſs the child was twelve years 


49 
* 


1 Inæ, 33. Leg. All. 26. © Leg. Conſeſſ. Is, 16. ane | . 
* Leg. Ins, 34. | ; * Leg, NT ee ee 
» Legs Alf. 13» ' 
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he redeemed it with a fine n; and particular penalties were 
inflicted on thoſe who fought in the preſence of the biſhop 


H ISTOR x or THE 


* age If all the family of the offender were privy to the 


ſtealing, they were all to be made ſlaves. Where there 
was not that privity in a family, the mulct was, at one time, 


| dirty ſhillings; at another time, one hundred and twenty 


ſhillings*,. Such regard was paid to the character of a wife, 


and the ſubjection ſhe was ſuppoſed to be under to her huſ- 


band; that when any thing ſtolen was found in their houſe, 
the law. conſidered her as no party in. the ſtealing, made it 


. were manifeſtly in her ſeparate cuſtod vx. 


Tut more atrocious of theſe offenders, when they: came 
in a body of ſeven, were called the, or predones ; if more 
five, they were then called exercitus\. Theſe diftinQtions 
fhew in what manner theſe people carried on their depreda- 
tions, in the times before Alfred reformed the police. 

Fals ſwearing was, at firſt, only puniſhable by a fine 


ol one hundred and twenty ſhillings*. Afterwards', falſe 


fwearers-were conſidered as no longer intitled to credit, and 
were obliged to purge themſelves, not by their own affirma- 
ee eee g. e eee 
communicated. ip LIK 

'BrEAcnes of the peace were ferercly puniſhed, as lad 


L Ing whinly e dsdht ind death. If a perſon fought in 


the king's palace, his life was in the king's hands; unleſs 


and ealderman ; or in the city or town where-the biſhop 


nnd ealderman were then holding their court o. A law of 
king Edmund's was ſo ſevere v, that if any one attacked 


another in his houſe, or broke the peace there, he was to 
forfeit every thing, and his life was to be at the king's diſ- 


a ane The * occaſion . — 


11 8% 


e 5 Athelſt. 2. TE — Edw. 3. 
N Leg. Ine, 7. | | m Leg. Alf. 7. 
* Leg. Athelit, 1. a Tbid. 15. 34. N 
5 Leg. Inz, 58, Leg. Can. 74. © Ibid. 36. 1 : 
i Leg. _— 13. Mo 15 lie 38 
* Leg. Inz Sa | 1 * 
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were the deadly fouds! by which people in thoſe times re- eng. . 
venged the death of a relation. This method of proſecut- 2 - 
ing offenders had become fo habitual to the people, that it Rn 
appeared neceſſary even to make it a part of the penal code; e 
and it was accordingly inferted under reaſonable reſtricti- 

ons in a law of Alfred 2. At length it was thought expe- 

dient to impoſe additional checks on this cogulis: pieces — | 

criminal juriſprudence. This was done by a law of Ed- 

mund r; which directs, that ſomebody, in the nature of an 

arbiter, ſhould: be deputed to the relations of the deceaſed, 

and engage that the ſlayer ſhould make compenſation, He, 

in the mean time, was to be put into the hands of this ar- 

hiter, who' was to ſee that ſufficient ſureties were taken for 

paying the were in twenty-one days; ning hdd: time 

wee was to be peace, by mutual compact. 

Very early after the Saxons had been a to Sanctuary. 
Chriſtianity, places of public worſhip were held in ſuch re- 
verence, that a criminal flying thither was, during his ſtay 
there, allowed protection, whatever his crime might be 
It was uſual to fly to ſuch a place of ſecurity, 'to avoid the 
inſtant reſentment. of the aggrieved party, till proviſion 
could be made for paying the legal compenſation: In a ſtate 
of fociety lixe that among the Anglo-Saxons, the immunity 
indulged to places of worſhip was politic, humane, and ne- 
ceffary. ' It prevented the ſhedding of blood, and preſerved 

| the peace. Accordingly a penalty was inflicted" on thoſe 
who dared to violate this place of ſanctuary, by evil treat- 
ing the culprit while there; the pax ecclgſæ being more 
facred, and in this inſtance better protected by lawy than WW 
the pax regir. The offender might ſtay there thirty days, and 
was then to be delivered to his relations unhurt and fafe”. 
Notwithſtanding this regard for churches, there ſeems to 
"Raves vere no para nn to the auen 2 Ke 
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CHAP. I men. a e e ee b he was to be degraded 
ery from his' orders, and was, moreover, to make his compen- 
ſation, or ieee, in 1 ſame ap wed 
_ other perſon®. . 
Tux bringing of e to juſtice w was very much facie 
litated by the police eſtabliſhed in the reign of Alfred. The 
objects which next preſent themſelves, are the proceeding, 
the mode of trial, and the proof; all which were. very 
remarkable parts of. the Anglo-Saxon juriſprudence. The 
| proſecutor, or accuſor, as he was called, made his charge; 
which, it ſhould feem, was ſufficient alone to put the per- 
fon aceuſed on his defence. The defence and anſwer to this 
charge was this : If it was a matter not of great notoriety, 
but ſuch as might admit of fome doubt, the party purged 
himſelf by his oath, and the oaths of certain perfons (called 
thence compurgators) vouching for his credit, and declaring 
the belief they had that he ſpoke truth. If the compur- 
gators agreed in a favourable declaration, this was held a 
complete acquittal from the accuſation. But if the party 
had been before accuſed of larceny or perjury; or had any 
otherwiſe been rendered infamous, and was thought 1 not 
worthy of. credit, he was driven to make out his innocence 
by an appeal to heaven, in the trial by ordea/. This was of 
ſeveral kinds. The two principal were by water and iron; 
by water hot or cold, and by hot iron: the iron was to be 
of one, two, or three pounds weight; and was, ee, 
called ſimple, double, or triple ordeal. | 
Tux ordeal was conſidered as a religious ceremony. Tue 
* perſon, the water, and the iron were accordingly prepared 
under the direction of the prieſt, by exorciſms and other 
formalities, and the whole conducted with great ſolemnity. 
For three days before the trial, the culprit was? to attend 
| the prieſt, to be conſtant at maſs, to make. his offering, and 
In the mean time to ſuſtain himſelf on nothing but bread, 


* Leg. Can. 36. 38. 3 Leg. Athelft, 23. 


falt, 
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falt, water, and onions. On the day of ial; he Was to e uA r. L 
take the ſacrament, and ſwear that he was not guilty of, or SAXO Ns. 
privy to, the crime imputed to him. The aceuſor and 

accuſed were to come to the place of trial, attended with 

not more than twelve perſons each, probably to prevent 

any violence or interpoſition; and a production of more 

than that number by the accuſed would have amounted to a 
conviction. The accuſor was then to renew his charge | 

upon oath, and the accuſed to proceed in making his pur- 

gation. If it was by hot water, he was to put his hand 

into it, or his whole arm, according to the degree of the 
offence : if it was by cold water, his thumbs were tied to 

his toes, and in this poſture he was thrown into it. If 

he eſcaped unhurt by the boiling water, which might 

eaſily be contrived by the art of the prieſts, or if he ſunk in 

the cold water, which would certainly happen, he was de- 
| clared innocent. If he was hurt by the boiling: _ 

ſwum in the cold, he was conſidered as guilty *. | 

Ix the trial was to be by the hot iron, bis band was firſt 

ſprinkled with holy water; then taking the iron in his hand, 

he walked nine feet. The method of taking his ſteps was 
particularly and curiouſly appointed. At the end of the 
ſtated diſtance he threw down the iron, and haſtened to 
the altar; then his hand was bound up for three days, at the 
end of which time i it was to be opened; and from the ap- 
pearance of any hurt, or not, he was declared in the former 
caſe, guilty, and in the latter, acquitted. Another method 

of applying this trial by hot iron, was by placing red-hot 
plough-ſhares at certain diſtances, and requiring the delin- N 
quent to walk over them; which if he performed unhurt, . 
was conſidered as a proof eue br amm ES 

by water and fire were: called judicia Dei. 

AxorHRR method of trial was by — or 
Camel, which A TT ER I hers mn 


— 


| * Leg, Athell. a3 
purge | 
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CHAP. 1 purge theraſelves, and which they choſe, probably, as the | 
D leaſt likely. to put the party to any peril. A morſel of bread 


was placed on the altar with great ceremony and prepara- 
tion, which. the perſon to be tried was to eat: if it ſtuck in 
his throat, this was to be conſidered as a token of his guilt. 
Thus, in this inſtance and that of the cold water, a miracle 
was ſuppoſed to be wrought, to prove the guilt of. the per- 
ſon; in thoſe of the hot water and hot iron, the like divine 
interpoſition was expected to demonſtrate his innocence. 
Another ordeal was, that of the croſs. This was performed 
by placing two ſticks, one with a croſs carved upon it, and 
one without; and making the culprit chuſe one of them 
blindfolded. If he hit upon that which had the croſs upon 
it, this piece of good fortune was looked upon as an evi- 
dence of his innocence. Theſe ſeem to have been the me- 
thods of inveſtigating truth in criminal enquiries. _ 
Ir may be obſerved, that the Anglo-Saxons made a dif- 
tinQion between manifeſt or open offences, and ſuch as 
were not ſo public; and the degree of puniſhment was pro- 
portioned accordingly. It has been obſerved, that this im- 


plied ſome doubt entertained hy themſelves of their methods 


of proof *; but it may be remembered, that the Romans 


made the like diſtinction, and inflied only half the paniſh- 
ment on furtum non manifeſtum, which they. did on that | 


which was manifeftum. £ 4 | 
Nx x r as to civil cauſes, nd ea in which, chey 
were tried. It ſeems, that cauſes in the county and other 


_ courts were heard and determined by an indefinite-number 


of perſons called ſectatorer, or ſuitors. of court; and there 

is no great reaſon to believe that they had any juries of 
twelve men, which was an inyention of a much later date. 
Thele ſectatores uſed to give their judgment or verdict both 
upon the matter of fact and of law. It may be a doubt, 
whether they ever acted as an Inqueſt to make enquiry of 
erimes 2 delinquents, as juries did after * Conqueſt. 


a Lietl. Hen. u. vol. 5. 292. 


In 


na law: EET A that there Cg F. l 

= ſhould be twelve thanes, or liberi homines of ſuperior conſi- Todd 
beration and parts, whoſe concurrence was made neceſſary. 
ITT It mould ſeem, however, theſe were rather aſſeſſors to the 
= judge of the court, than a part of the ſuitors, or indeed 
any thing like a jury*. - By all the monuments that remain 
ol theſe times, it appears, that the number of /eFatores was 
various, according to the cuſtom of different places; and 
perhaps in moſt inſtances depended on chance and con- 
venience; but in no caſe is there the leaſt reaſon to believe 
that it was confined to twelve l. Theſe ſectatores diſcharged 
their office, it is thought, without any other obligation for 

a true performance of it, than their honour z- for it does 
not appear that they were /wvorn to make a declaration 
of the truth. It is not improbable, that the ne, in the 
counties, the citizens in boroughs, and thoſe. who were 
the ſectatores in other courts, might determine all cauſes, in 
like manner as peers of the realm, at this day, determine in 
criminal caſes, without an oath. There is at leaſt a per- 
fe ſilence as to this ſubject in the remains of antiquity; 
and the moſt we can conjecture is, that they might perhaps 
ſolemnly engage to ſpeak the truth in all matters which 
thould come before them, began renewing i it in —_ par- 
—_— aue. 

Ir is not unſuitable with e aveady fad of the . 

modes of proof uſed by theſe people, to ſuppoſe that they 
admitted the oath of the defendant in civil cauſes, when that 
oath was ſupported by compurgators, who ſwore they be- 
heved what he ſaid to be true- The laws requiring wit- 
neſſes to all contracts, ſupplied evidence almoſt in all 
enquirĩes about them; but where that was not the caſe, 
it ſeemed conbitent enough with the eſtabliſhed order of 
TR in me times to r- ew to A mA when | 


3:04 td 2 af 20 0 5 Harty $13 35034 2 


en e e Als ab FOI 4400 


* 


3 
1 deen 


E Ld OY = Cs + io 559 _ Y-.4 
ad. HY To Ry . lt "a * r dl. Fate te Ir Dr r D 8 8 
"OW . -—- %%% ͤ ͤ»» Ae err ooh — od ——— 22 "—_— r F 9 — . eee : "= - 8 N Cs ms 
2 b — —_— 3 a Bas co Zens; 2 — 2 "I Ns TILL 2% „ 8 = grove 5 ERS 0 \ — p EIT jy l 
—_ ä 1 © ip, ou . I —— — _ r 2%. e n . | l 4 3 X * 1 3 9 TON 5 oa 4 nn OE 
a I rt by". = en : -—_ > ey 2 Fruit a .. ew ä — = . i \ 
8 PER. — 7» — n 7 - . : 8 - PETR = - l \ = 
. \ \ l - 8 Th "I "—_ — Ls 20 x F 4 (4s 4 CN . by 5 i 4.) ul q FE. _ 3 ” 8 
TT" * 2 — — 1d as 4 Ds "IEA. = — — 28888 3 — 3 north, rate” — 2 8 re — ts * = 7 p * - 2 1 
- — * — 5 — a 5 — 4 : —— — —— — _ : 8 5 — — aw. Ew — ＋ 25 . , 
— EXPIRE; a e y — 22 p r * * 8 2 2 * DR Bo went, 3 Sans yy 8 1 e — u 
* 9 * 4 y - f , A 2 5 9 5 . * wo Cece Yeo rents 2 pg tees —_ mate, jw \ 
i « - — — Ss 1 — — 2 — — — - 


ke Bo — 
1 a 

r 
— - 


— 
mou 


CHAP. I. U 6d by the vancurrt teſti e 
CHAP. I, ſupported by ng teſtimony. 
SAXONS 


HISTORY: OF THE 


dit. The ſmall diſtricts into which the people were di- 
vided, and the conſequent relation which by law they bore 
to each other, furniſhed abundant opportunities for a mans 
character to be known; and declarations of his neighbours 


concerning his credibility might be Rs ien no ien 


een of conſidence. 
Ir cannot be diſſembled that 50 PN men os 6 


of opinion, that the trial by jury was in uſe among the Sa- 


ons; and this point, like ſome others, has been maintained 
with great pertinaciouſneſs by thoſe who have abu t. to 
prove the antiquity of our juridical conſtitution. 
Tuls opinion may, probably, have been founded on the” | 
fimilitude: between ſeftatores and jurors; an appearance 
which, on a ſuperficial view, may indeed deceive. Hows 


5 ever, it may be laid down with ſafety, that the trial by jury 


did not at this time exiſt ; and if the reader will ſuſpend his 

judgment till he comes to thoſe times when the trial by jury 
was really eſtabliſhed, he will then ſee diſtinctly the eſſential 
difference between ſeftatorer, compurgatores, and Juratores ; 
and will agree with us in declaring, that the frequent men- 
tion of /eFatores is no proof of 4 n ſo n 


| being known. to our Saxon anceſtors. 


Tuvus have we attempted to give a etch, of that ſyſtem 
of juriſprudence: which ſubſiſted among the Saxons. The 


materials which furniſh any knowledge of it are ſo few and 
' ſeanty; that it is with the utmoſt difficulty any thing con- 
| _ can be collected from them. This muſt; give riſe to 


a variety of opinions, according as perſons are biaſſed by 
prejudices and different turns of thinking. Perhaps, after 


all, the cleareſt opinion that can be formed reſpecting ſuch 


diſtant and obſcure times, is not rar ds: with 
much obſtinacy- e 22 1 21117 e 


Or this the reader will be able to Sale when, in the 


courſe of this Hiſtory, he finds inſtitutions either ſo abun- 


pH NO upon the original ground-work, or ſo 
e 


- 
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entirely ſobſtituted in the place of it, that very little remains C HRP. l. 

ot the Saxon juriſprudence can be traced, even in the ear- . 

= lic times of our known law, after the Conqueſt. The 

parts which alone ſurvived that revolution, ſeem to have 
bpeen the methods of trial,” ſome notions of criminal law, 
and the ſcheme of police. The others were Wenn 

| ben and at length are no longer known. 1 

Ir remains now to enquire what eps were raken by the 

Anglo-Saxons in collecting and improving their laws, and 
what monuments they left of their legal polity: '” 

Wx are told, that the great and good king Alfred, be⸗ 
ſides the regulations he made for the better order and govern- 
ment of his people, ſeeing how various the local cuſtoms of 
the kingdom were, made a colleQtiotr of them; and out of Alfred:. 
them compoſed his Dom Boe, or Liber Fudicialis.' It ſeems Dom Boc. 

| this was intended as a code for the government of his whole 

kingdom; and it obtained, with great authority, during 

ſeveral reigns; being referred to, re ene ne 5 
Athelſtan, as an authoritative guide r. | 

' However, this work, valuable as it was, bad probably 

the defects of all original attempts. On that account, as 

well as on account of the irruption and ſettlement of the 

Danes, and the conſequent prevalence of their cuſtoms, it 

was found neceſſary in the days of king Edgar to reviſe this 

compilation, or make another more full and more ſuitable 3 

to the then ſtate of the law. But this undertaking was left Edward the 

unfiniſhed; ſo that the grand deſign of making a complete feflos. 

code of Engliſh law fell to the part of Edward the Confeſ- 

| for; who is ſaidꝭ to have collected from the Mercian, Weſt 

| Saxon, and Daniſh law, an uniform body of law to be ob- 

ſerved throughout the kingdom. From this circumſtance, 

the character of an eminent legiſlator has been conferred on 

Edward the San "7 N ; who m endowed him 
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with a ſort of praiſe nearly allied to that of Alfred : for as 
one is dignified with the title of /egum Anglicanarum Conditor, 


the other has been called /egum Anglicanarum Reftitutor. 


Ir is ſaid, that the Dom Boc of Alfred was in being about 
the time of Edward IV.; but we hear nothing of the fate 


attending the volume compiled by Edward the Confeſſor. 


As to the nature of the work; it ſeems probable, that as the 


Danes had now become incorporated into the body oſ the 


people, their laws were melted down into one maſs with the 
Mercian and Weſt Saxon; and all together compoſed a ſet 
of laws to govern both people. This, moſt likely, was done 


with equable qualifications of all theſe laws, ſo as to render 


ſubmiſſion to them, by both nations, neither ſtrange nor op- 
preſſive. It ſhould ſeem, there was throughout that book a 


conſtant intimation what was Saxon, Mercian, or Daniſh; 


as we find in the laws of William the Conqueror, which 


vere deſigned to make certain alterations in thoſe of Ed- 


ward, frequent mention of them wh thaie ann une 
as different ſubſiſting laws. e 

As the collection of Edward che Confeiior ned + in 
it the whole law of the kingdom, it contained not enly the 


unwritten cuſtoms, but the laws and ſtatutes made by the 


ſeveral kings. By the loſs of this volume, we are left very 


much in ignorance as to the extent, ſcope, and nature of 


_ cuſtoms. It is not ſo with the written laws of theſe 
3 for we have many of theſe ſtill remaining. - Theſe 


5 me Saxon legiſlation give us foe: ri into * 


nature of their juriſpruden ee. 


As laws, if not made to create fore eee | 
_ defigned to reſtrict, amend, or enlarge ſome pre-cxiſtent 
_ cuſtom, or law; they always enable us to make ſome con- 


2 jectures reſpecting the ſubject upon which they are intended 


to operate. From theſe Saxon laws we may pronounee, that 
matters of judicial enquiry were treated with great plainneſs 
and Es Like the laws of a rude people, they are 


Princi- | 


ac 


n 
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principally employed about the ordering of the police; and CHAP. . 

caccordingly contain an enumeration of crimes and their pu- l 
niſnments. As this makes the greater part of the Saxon laws - 
no exiſting, it may fairly be concluded that the Dorn Boc 
of Alfred and the compilation of Edward the Confeſſor were 
moſtly filled with the ſame kind of matter. 

Tre firſt of the Saxon laws, now in being, are woe 55 e 
king Ethelbert. Theſe are the moſt antient laws in our 1 
realm, and are ſaid to be the moſt antient in modern Eu- 
rope. This king reigned from 561 to 636. The next 
are the laws of Hlothaire and Eadric, and of Wihtred, all 
kings of Kent. Next are thoſe of Ina, king of the Weſt 
Saxons. After the Heptarchy we have the laws of Alfred, 
| Edward the Elder, Athelſtan, Edmund, Edgar, Ethelred, 
and Canute, Beſides theſe, there are canons and conſtitu- 
_— decrees of councils, and other acts of a public na- 

Theſe are in the Saxon language, and were ſome of 

hat collected in one volume in folio, by Mr. Lambard, in 
the time of queen Elizabeth, and publiſned under the title TH 
of agyanrjue; fur, de priſcir Anglorum Jegibas. To this 
additions have ſince been made by Dr. Wilkins. Theſe 

remains compoſe, all together, voip, JONES 
| for civil and ecclefiaſtical govern nent. 
Wr have refrained from mentioning ſome Pe which - 
have gone under the name of Edward the Confeſſbr, as 
they have been rejected for ſpurious *, upon the fulleſt con- 
ſideration of antiquarians. They are in Latin, and bear 
evident internal marks of a later period. They are ſup- 
poſed to have been written, or collected, about the end of 
the reign of William Rufus; and are to rg en 
CON * Lambard and Nee N gen 
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WILLIAM the CONQUEROR to JohN. 


The Conqueſt —Saxon Laws copfirnied—The Laws of William 

the Conqueror —T rial by Duel in Criminal Que eftions — Efta- 
 Bliſhment of Tenures—Nature of T. enures—Di ferent Kinds 
of Tenures— Villenage— Of Efcuage— Conſequences of Te 
 nure—Of Primogeniture—- -Of Alienation —Of Judicature 
De Curia Regis Fuftices Hinerant-=The Bench—The 
Fi Ghancery— Judicature of the Council— Of the. Spiritual 
; Court—Of the Civil and Canon Lau. Doctrines of the 
Canon Law— Probate of Wills—Conflitutions of Clarendon 
— Of Trial by Duel in Civil Queftions—Of Trial by Jury 
—by the Aſſize—Of Deeds —A e Sem 
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Th E aig} of William of Sor nn to ths En 
gliſh throne makes a memorable! epoch in the hiſtory of 
our municipal law. Some Saxon cuſtoms may be traced 
by the obſerving antiquary, even in our preſent body of 


" law; but in the eſtabliſhment made in this country by the 


Normans; are to be ſeen, as in their infancy, the very form 
and features of the Engliſh law. It is to the conqueſt and 
to the conſequences of that revolution that the juridical hiſ- 
torian is to direct his particular attention. A new order of 
things then commenced. The nature of landed property | 
was entirely changed; the rules by which perſonal property . 
was directed, were modified; à new ſyſtem of judicature 
was erected; new modes of redreſs conceived; new forms 
of proceeding were deviſed; the rank and condition of in- 
dividuals became entirely new; the whole conſtitution was 
altered; and, after fluctuating on a ſingular policy, pregnant 
with the moſt oppoſite conſequences of freedom and ſlavery, 
by degrees ſettled into peace and org. government. In 
ſhort, 
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ort, a ſtate of 1 place, from which, after Au 
| 1 innumerable alterations, pere rr a. n 9 r 
Wh uriſprudence.' . — : 
rr has long been a ae auction; in cur! manner © be 
William was the conqueror of this iſland ; nor has the dif- J Own. 
cullloes been confined to hiſtorians and antiquaries: the ad- 
nerents of modern parties did, at one time, warmly intereſt 
themſelves in the deciſion of a point, which they conſidered 3 
as involving conſequences very material to the- political opi- 
| nions they avowed: The lovers of high monarchical-autho- 
rity thought they derived a very ancient and rightful title 
to all kinds of prerogative in the king, by maintaining that 
William made the people of this country ſubmit, as a con- 
quered nation, to his abſolute will. The friends of liberty, The Cont. 
admitting, as it ſhould ſeem, in ſome meaſure, the conſe- 2 
| quences of ſuch a claim, contended as firmly thar William 
never aſſumed ſuch powers, and was in truth no conqueror: 
| Attempts have been made to explain the term coriguet in 

| ſuch a manner as to get rid of any unfavourable concluſions 
from the word. It is ſaid to have been a conqueſt over Ha- 
| rold, and not over the kingdom; that conqueſt ſigniſies 
acqueſt, or new- acquired feudal rights &; with other explica- 
tions of the like deſign and import; ſo important a matter 
was it eſteemed to aſcertain the true nature of this event in 
our hiſtory; as if the tyranny of a prince who lived ſeven 
hundred years ago, could be a precedent for the oppreſſions 
of his ſucceſſors; or any length of time could eſtabliſh a 
preſcription againſt the unalienable rights of mankind. 
The preſent prevailing notions of free government are 
founded on hetter grounds than the examples of former 
ages, when our conſtitution was agitated by: many irregular 
and violent movements: they are founded on a rational 
conſideration of the an: of all government, the good of 


k In the law of Scotland, at this feus of ConqureT. Erik. Prin. 
day, feuda nova, or, as we call it, b. 3. tit. 8. ſect. 6. f 
lends taken by purchaſe, are termed 
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confirmed. 
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let jt ſuffice to relate the ſacti that William put off the cha- 
racter of an invader as ſoon as he conveniently could; and 
took all meaſures to quiet the kingdom in the ee of 
its own laws, and a due adminiſtration of juſtiee. 
Wæ are told, chat in the kun year of his wg, u Reb 


| hamſtead, f in the preſence of Lanfranc archbiſhop of Can» 


terbury; he ſolemnly ſwore that he would obſerve the good 
and approved antient laws of the kingdom, particularly 


thoſe of Edward the Confeflor; and he ordered, that twelve 


Saxons in each eee g e Fü 


What thoſe laws were. 


e e a de e d Mb 


7 lem, uw be bad ſet himſelf to conſider the different laws 


of the kingdom more particularly ; he ſhewed a diſpoſition 
to give a, preference to the Daniſh, as more conformable 


with thoſe of Normandy; being ſprung from the ſame root, 
and better ſuited to the genius of his on ſubjects. This 
alarmed the Engliſh, who wiſhed to haye no more of that 
law impoſed, than what had been incorporated into their 
cuſtoms by Edward the Confeſſor. They beſeeched him 


not to recede from his ſolemn engagement; and conjured 


him by the ſoul of Edward, who had bequeathed him his 


preſent ſovereignty, to confirm the Engliſh in poſſeſſion of 
their laws as they ſtood at the death of the Confeſſor. To 
this William at length conſented, and, in a general coun- 
cil', ſolemnly ordained, that the laws of Edward, with ſuch 
alterations and additions as he himſelf had made to them, 
mould in all things be obſerved. 

In this manner was the ſyſtem of Saxon juriſprudence 


| confirmed as the law of the country; and from thenceforth 


it continued the baſis of the common law, pop wahrer . 
ſubſequent alteration was to . . 


1 Leg, Cong. 63. ts 
Tnoven 
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be 


chat remain of the Saxon kings; except ſuch as introduced 
me feudal conſtitution, and the trial by duel. But a revo- J on * 
WT lution was effected through other" means, and that by flow + 
= and imperceptible degrees. The Normans brought over 
with them a diſpofition to favour the inſlitutions to Which 
they had been uſed in their own country; and the compa- 
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rative ſtate of the two people enabled them to ſuctted in the 


attempt. Having, from their continental | ſituation, had 


greater opportunities of improving their 


they had very far ſurpaſſed the Saxons in Knowledge and 


* 
| Tovon theſe aheraons PA seen CHAR 


OH _— The Jams 5 Witham are. in per materid with thoſs 


— wo 


refinement. | This was diſcoverable in their laws; Which 


were conceived and explained with ſome degree of artificial 


reaſoning. Though this juriſprudence was fimple, com- 
pared with what it, grew to in after-times, it was — | 


on principles ſuſceptible of. the 1118 uy 
afterwards really deduced from it. 


Tux doctrine of tenures being ad eiablihed * an 


ſpans", law, all the foreign learning concerning them of 
courſe followed. The other parts alſo of the Norman ju- 
riſprydence, their rules of property and methods of pro- 


ceeding, ſoon began to prevail: they were referred to and 


debated upon as the wative cuſtom of this vealm, or very fat 
to be ingrafted into it; and being once introduced and diſ- 
cuſſed in the king's courts, which were framed upon the Nor- 
man plan, and pre ſided over by Norman layers, ey s gra- 
—_ became a part-of the common law of England. 


Tux revolution effected by theſe means was very im- 


and properties, the qua, or curia regis was eſtabliſhed; 


cer | Befides tenures, with all their incidents 


trial by a jury of twelve men, and the ſeparate juriſdiction 
of the eccleſiaſtical judge. Theſe were almoſt inſtant con- 


ſequences 
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CHAP. IL ſequences of the Conqueſt. The other branches of the 
Wirk AM Norman law ſoon followed upon the like tacit admiſſion, 


G that 1 A yy of the « common Fine words the 


GR 551 = 
; We ſhall now eels thoſe Lang which were made rv 
— — laws of William the Conqueror, and have conſtantly gone under 
Conqueror. his name. The regulations made. by theſe laws ſeem, moſt 
of them, very little worthy of curioſityy as differing in no- 
thing from the ſubject of many Saxon conſtitutions. They 
make ſome alterations in the value of wweregilds and penal- 
ties. They ſometimes merely enforce. or re-enaCt what 
was before the law of the. realm; taking notice of the dif- 
ferences obſerved by the three great governing poli ties, the 
Weſt-Saxon, Daniſh, and Mercian. The parts, of theſe 


wth which are moſt material are the following. · 
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Tre relief, or bon derätibn ti be paid to (he tuples 
upon Werse ia to the inheritance, was ſettled in the caſe 
of an earl, baron, and vavaſor ; the firſt at eight horſes, 
the ſecond at four, and the laſt at one; theſe were to be 
capariſoned with coats of mail, helmets, ſhields, and other 
watlike accoutrements v. The relief of thoſe who held by 
2 certain rent, was to be one year's rent; and that of a2 

ſlave, or, as he was now called, a villain, was to be his beſt 
beaſt o. It was directed, that if a man died inteſtate, his chil- 
dren ſhould divide the inheritance equallyv. It was ſtrictiy 

 enjoinied, that no one omit paying the due ſervices to his lord, 
on pretence af any former indulgence. A regulation was 
made reſpecting namium, or, as it has fince been called, a 
diftreſt ; à kind of remedy which, according to ſome, was 
introduced by the Normans,” and atcording to others was 
defore in ule here. It was directed :, that a numium ſhould 
not be taken tin _ had been ad tres: nero 
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the county or hundred court; and if the party did not ap- | 
| pear on the fourth day appointed, that the complainant. W. ILL 1 AM. 5 
would have leave of court to take a namium or diſtreſs ſuf- _ the 
I ficient to make him full amends. Thus this ſummary re- 
i medy was conſidered only in the light of a compulſory pro- 
ceſs, and was therefore called diſtrictio land thence in aſter- 
= times di/fre/s) from diſtringere, which, in the barbarous la- | 
WE tinity of thoſe days, ſignified to compel. The remarkable 
law made by Canute in protection of his Danes was adopted | 
by William, in favour. of his own ſubjects. He ordained * 
that where a Frenchman * was killed, and the people of the 
hundred had not apprehended the layer and brought him to 
juſtice within eight days, they ſhould pay forty-ſeven marks, 
WW which fine was called murdrum. By virtue of this, pre- 
ſentments of Eng/ihery were made; and all the former law 
W upon the ſubject was continued, with the fingle difference 
of putting Frenchman in the place of Dane. William forbad 
WW all puniſhments by hanging, or any other kind of death * ; 
and ſubſtituted in the place of it ſeveral kinds of mülli 
tion; as the putting out of eyes, cutting off the hands or 
feet, and caſtration. This alteration was made, ſays the 
law, chat the trunk may remain a living mark of the offen- 
| der s wickedneſs and treachery. | . 
\ Tart are ſome laws of William which eſtabliſh the 
trial by duel, and ſketch out certain rules for the application 
of it x. By one law, the ſame liberty is given to an Eng- 
liſhman, which every Frenchman had in his own country, 
to accuſe or appeal a Frenchman, by duel, of theft, homi- 
cide, or any other crime, which before that time uſed to 
be tried either by the ordeal or duel. If an Engliſhman 
declined the duel, then the Frenchman was at liberty to 
purge himſelf by the oaths of witneſſes, according to the 
law of Normandy. On the other hand, if a Frenchman” 
Wo os re amp Ser, 
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| „ appealed an Engliſhwan by duel, the Engliſhman was to 

| Wu e be allowed his election, either to defend himſelf by duel or 

; by otdeal, or even by witneſſes; and if either of them 

| conguenor ho infirm, and could not or would riot maintain the com- 

i oh u. beat himſelf, he might appoint a champion. If a French- 
man * was vanquiſhed, he was to pay to the king fifty ſhil- 
lings. In caſes of outlawry*, the king ordained, that an 

Engliſhman ſhould purge himſelf by ordea/; but that a 

Frenchman appealed by an Engliſhman in ſuch a caſe, 

ſhould make out his innocence by duel. However, if the 

Engliſhman ſhould be afraid”, fays the law, to ſtand the | 

trial by duel, the Frenchman ſhall purge himſelf and Jon 

mento, that is, by oaths of compurgators. 

Tu us was the trial by duel formally eſtabliſhed 3 in cri- 
minal enquiries; ; but with ſuch qualifications annexed, as 
ſhew a regard to the prejudices which both people had in fa- 
vour of their own cuſtoms. The trial by duet in civil 
cauſes does not appear to have been introduced by any par- 
ticular law ; but, when this opening was made, it ſoon be- 
gan generally to prevail; and indeed, aſter ſuch a precedent, 
it had more colour of legal authority than the numerous 

other innovations derived from that nation. 
| IT was declared by a law of William e, that all freemen 
1 ſhould enjoy their lands and poſſeſſions free from unjuft ex- 
of tenures, =adtions and talliazes; ſo that nothing be taken from them 
but what was due by reaſon of ſervices, to which they were 
bound. What thoſe WIR were, r 

conſider. 

Tut moſt telakicte of William's les are cap. 52. 
and 58. The tenor of the 5; 2d is this: Stathimwsr, wt athnes 
liberi homines Feedere et ſacramemto air meim, quid intra et ex · 
tra uni uerſum regnum Angliz ( quad olim uocabutur rignum 
Brittaniæ), Wilhelmo ſuo domino fideles efſe velint ; terras et 
honores illius fidelitate ubigue ſervare cum eo, et contra inimicur 
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70. In theſe and the other b Non audeat, 
| paſſages the word is Francigena. 3 . 7 
> De * rebus utlagarie, 71 55 35 
et 
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1 . POT MN The interpretation. 1 vpau this CHAI u 
nav is, that all owners of land are thereby required to en- WILLI x. © 
| " * the 

== gage and ſwear, that they become vaſſals or tenants, and con a ne ; 


c mach will be faithful to William, as lord, in reſpect of 
ce dominium (upon the feudal notion) reſiding i m3 feudal | ** 8 1 . 
bra“; that they would ſwear, every where, faithfully. to 1 
maintain and defend their lord's territories and title 2s, wel 
as his perſon; and give him all poſſible aſſiſtance againſt his 


| 1 | enemies, whether foreign er domeſtic ©. _ Theſe Engage- 


ments and obligations being the a principles of 
WT the feudal ſtate, it was ſaid, that when ſuch were required 
5 from every freeman to the: king, ow: 8 4 was gies. „„ 
34 Ae ute es e e EAN hb IE eo | | 
perſon plural, fatuimus, and the king is fpoken of in the 
third perſon, ſome writers think it muſt be confidered as 
an ac of the legiſlature. A regulation that was at once to 
cooerturn the whole law of the kingdom with regard to 
land, eould not well be hazarded on any other authority; 
and indeed chap. 58. of theſe laws, which dilates more 

largely upon the lotfes of dis, e en eee e 
ber commune couciliumm. | 

Tax terms of this law-are very generalz we be 

it was purpoſely ſo coneeived, in order to conceal the conſe- 
quences that were intended to be founded thereon. The 
people of che country received with content a law which 
they looked upon in no other light than as compelling them | 
to ſwear allegiance to William: The nation in general, by 5 
complying with it, probably meant no more than the terms 
apparently imported, namely, that they obliged thernſelves to 
ſubmit, and be faithful to William, as their lord, orking, to 
| maintain his title and defend his territory. bean r | 

Who penned that law, and William who promoted it, had 

deeper views, which were a little more explained in his 
50 law. 1 This conſtitution runs in thefe words: Statui- 


" Wright Ten. 68. . Ibid 68. | * Ibid, 79. 
3 nu 


„„ HISTORY erer 


CH AP. U. mus etiam, et firmiter pracipimus, ut omnes comites et ba- 
Ow rones, et milites, et ſervientes, et univerſi liberi homines totiur 
the regni ; neftri predicti habeant et teneant ſe ſemper bene in armis 1 
CONQUEROR == 
10 et in equis, ut decet, et oportet ; et qubd ſint ſemper prompti, 
: JOHN. „ bene parati ad fervitium ſuum integruin #obis explendum, 
f et peragendum, cum ſemper opus fuerit, fecundum quod nobis 
DE FEODIS debent et tenementis ſuis de jure facere, et fecut 
illis flatuimus per commune concilium totius regni noftri pre- 
- diffi, et illis dedimus et concefſimus in feds, jure hæreditar io. 
By this law the nature of the ſervice to be performed is 
expreſsly mentioned, namely, knight · ſervice on horſeback; 
and the term of each feudal grant was declared to be jure 
 hereditario. This latter circumſtance muſt have had a 
very conſiderable effect in quieting the minds of men, re- 
ſpecting the nature of this new eſtabliſhment. The Saxon 
feuds, being perhaps beneficiary, and- only for life, were at 
once converted into inheritances ; and the Normans ob- 
tained a more permanent - intereſt in their new property, 
than b 1 had before A in their. enten 
ſeuds. 
; | From theſe two ae were 3 ihe een 
of tenure : from theſe a new ſyſtem of law ſprung up, by 
which the landed property of the kingdom was entirely go- 
verned till the middle of the laſt century, and is, in ſome 
degree, influenced even at this day. The Norman lawyers, 
who were verſed in this kind of Learning, exerciſed their 
talents in explaining its doctrines, its rules, and its maxims; 
. and at length eſtabliſhed, upon artificial reaſoning, 255 of 
the refinements of feudal juriſprudence. 
| Br the operation of theſe two ſtatutes, the * Aiſtine- 
tion between Bocland and Folcland, charter-land and allo- 
dial, with the trinoda neceſſitas, and other incidents, was to- 
tally aboliſhed, and all the /iberi homines of the kingdom, on 
a ſudden, became poſſeſſed of their land under a tenure 
which bound them, in a feudal light, mediately or imme- 
as to the king. Thus, if A. had Poa bis land of 
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le king, and B. had received his of A.; B. now held his 
1 land of A. on the ſame terms, and under the ſame obliga- 
ons, that 4. held his of the king; each conſidering him- 


" 


; is manner it became a maxim of our law, that all land 
2 vas held mediately or immediately of the king, in whom 
WWrchded the dominium direfum ; while the ſubject enjoyed 
only the deminium 8 or che ent eee and 
fruits of it. 

TI Is poſition hs to . of the: i. im- 
1 portance. Military ſervice being required by an expreſs 


were ſuppoſed to have: received their lands by the gift of 
the king, it ſeemed not unreaſonable, that, upon the death 
of an anceſtor, the heir ſnould purchaſe a continuance of 
the king's favour, by paying a ſum of money, called a re. 


to the ſame ſervice, to which. his anceſtor was liable, and 


ation of his enjoying the property, it ſeemed reaſonable that 

the king ſhould judge, whether he was capable, by his years, 
of performing the ſervices: if not, that he, as lord, ſhould 
have the cuflody of the land during the infancy; by the pro- 


ſhip of the infant's perſon, in order to educate him in a man- 
ner becoming the character he was to ſupport as his tenant. 
If the ward was a female, it ſeemed equally material to the 
lord, that ſhe ſhould. connect herſelf in marriage with a 
proper perſon; ſo that the diſpoſal of her in 1 was 
alſo thought naturally to belong to the lord. | 

Tas obligation between lord and tenant ſo united their 
intereſts, that the tenant was likewiſe bound to afford aid 
to his lord, by payment of money on certain emergent 
ried 


W 


under the reciprocal obligation of lord and tenant. In 


 lief, for entering into the eſtate.” As he would be bound 


We which was the only return that could be made in confider- 


duce of which he might provide himſelf: with a ſufficient 
ſubſtitute, and in the mean time have the care or ward- 


37 
CHAP, II. 
WILLIAM 
CONQUEROR - | 
Joun, 


tar of te- 
nures. 


| 3 ſtatute, the other effects of tenure were deductions from 
te nature of that eſtabliſhment. As all the king's: tenants 


calls reſpecting himſelf or his family; namely, when he mar- 


4 : . ; 
|; HISTORY OF THE 
bw | F. II. iel Bis daughter, when he made bis _ OO when be 
G 1 0 e Was taken a prifiner.”” 
i "a KW Exon Bxsipks theſe cents /4ovadhekt thiat land thoulde/ 
1 1 or fall back into the hands of the lord, for want of 
Tl 4 o *. heirs of the tenant, or for the commiſſion of certain 
g i crimes ; and, in caſes of treaſon,” thut it ſhould come into 
44 the hands of the king by forfeiture. 
4 Tusk were the fruits and conſequences the "ck ex- 
f 5 a pected to receive from the doctrine of tenure; theſe he de- 
163 manded as lord from his tenants; and they, in the cha- 
1 racter of lords, exacted many of the like kind from theirs. 


— 


In chis manner was the feudal bond nd on the landed 
e of the whole kingdom. 
Different kinds Tu us far of the nature of tenures in . tn te- 
ſtenures. jnüre was of two kinds; tenure by knight-ervice, and 
tenure in ſecage. Tenure by knight-ſervice was, in its 
inſtitution, purely military, and the genuine effect of the 
feudal eſtabliſnment in England ?: the ſervices were oc- 
caſional, though not altogether uncertain; each ſervice 
being confined to forty days. This tenure was fubje& to 
relief, aid, eſcheat, wardſ/bip, and marriage. Soccage was a 
tenure by any conventional ſervice not military. Knight- 
ſervice contained in it two ſpecies of military tenure; 
grand and petit ſerjeanty. Under tenure in ſoccage may be 
ranked two ſpecies; burgage, and even gaveltind, though 
the latter has many qualities different from common ſoc- 
Cage. | Befides theſe, there was a tenure called fronkal- 
moigne. This was the tenure by which religious houſes 
and religious perſons held their lands; and was ſo called, 
becauſe lands became thereby exempt from all ſervice, ex- 
cept that of prayer and religious duties. Such perſons were 
alſo ſaid to hold in liberd eleemoſynd, or in free alm. 
- Tavs far of free-tenure, by which the /iberi Bomines of 
the kingdom became either tenants by knight-ſervice, or in 
common ſoccage. It is thought, that the nen of che 
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ENGLISH. L A w. 


der order of ceorls*, who among the Saxons were in a 


ſtate of bondage, received an improvement under this new 
polity. Nothing is more likely than that the Normans, - 


WT who were ſtrangers to any other than a feudal ſtate, ſhould, * 
ba certain degree, enfranchiſe ſuch of thoſe wretched per- 

ons as came into their power, by permitting. them to do 
5 | folly for the ſcanty ſubſiſtence which they were allowed to 


raiſe on their precarious poſſeſſions; and that they were 
mitted to retain their poſſeſſion on performing the anci- 
ent ſervices. But, by doing fealty, the nature of their poſ- 
ſeſſion was, in conſtruction of the new law, altered for 
the better; they were by that advanced to the character of · 
zenauts;- and the improved ſtate in. which they Were now 
placed, was called the tenure of villenage. Elevated to this 
conſideration, they were treated with leſs wantonneſs by 


CHAP. u. 

WILETAM 

cox NQUEROR 
on N. 


Villenage- 


their lords, who, after receiving their fealty, could not in 


honour, or conſcience deprive them of. their poſſeſſions, 
while they performed. their ſervices. But the conſcience 
and honour of their lord was their only ſupport, How- 
ever, the acquieſcence of the lord, in ſuffering t the deſcend- 
ants of ſuch perſons to ſucceed to the land, in a courſe of 
years advanced the pretenſions' of the tenant in oppoſition 
to the abſolute right of the lord; till at length this forbear- 
ance grew into a permanent and legal imer, which, ; in 
after- times, was called capyhold tenure * 1 My” 

Tat military ſervice dye from tenants [FRE LEH an al- 
teration in the reign of Henry II. The attendance of a 
knight only for forty days, was very inadequate to the grand 
purpoſes of war; which, beſides the delay from unavoid- 
able accidents, often conſiſted in many tedious operations, 
before an expedition could accompliſh i its end: while, on 


the other hand, that ſhort ſervice was highly inconvenient 
to the tenant; who, perhaps, came from the northern 


parts of this kingdom to perform his ſervice in a province 
of France. | 8 . by DOTHAN 
: 2 ide be ; © Wright Ten. 216. * 40 855 wis. — 12 
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it. | A M 
CONQUEROR 


JOHN. 
of eſcuage. 


. 


Conſ-quences | 
of tenure. 


king. lh gh | 
Is the ſame reign, a remiſſion of the old ſervice, which 


HISTORY OF THE 


Sensi LE of theſe inconveniences, Henry II. in the 


fourth year of his reign, deviſed a commutation for theſe 


ſervices, to which was given the name of eſcuage, or ſcutage. 


He publiſhed an order, that ſuch of his tenants as would 


Pay a certain ſum, ſhould be exempted from ſervice, either 
In perſon or by deputy, in the expedition he then meditated 
againſt Tholouſe. This ſort of compromiſe was afterwards 
continued; and tenure by eſcuage became a new ſpecies of mi- 
litary tenure, ſpringing from the advantage fome tenants by 
Enight-ſervice had taken of this propoſition! made by the 


had in ſome degree been conceded by Henry I. was ratified 
to ſoccage tenants; who grew now into the habit of pay- 
ing a certain ſum in money, inſtead of rents in kind. 
Havixc fo far conſidered the quality or conditions of 
_ tenure, as introduced by the Norman ſyſtem; let us now 
examine the nature of that efate or intereſt a perfon might 
have in land, together with ſuch incidents of ownerſhip as 
naturally occur upon refeCti: ing on property. The polity of 
tenures tended to reſtrict men in the uſe of that, which, to 
all outward appearance, was their own. When the land 
of the Saxons was converted from allodial to feudal, as 
above deſcribed, it could no longer be aliened without 
the conſent of the lord, nor could it be diſpoſed of by will. 
Theſe, with other ſhackles, ſat heavy upon the poſſeſſors of 
land; nor were at laſt removed, 'but by frequent and gra- 


dual alterations, during a courſe of ſeveral centuries. The 


hiſtory of theſe alterations in the deſcent, alienation, and 
other properties of feuds, is wrapt in obſcurity during this 
early period ; however, we will endeayour to trace ſuch 
circumſtances relating to it, as can be collected from the 


ſcanty remains of antiquity. 


Of primogeni- 


ture, 


By the introduction of a there i is no doubt but 


primogeniture, or a deſcent of land to the eldeſt ſon, began | 


to prevail; yet it is found, that as low down as the reign 
1 K. D. 1189. Vide Spelm. Cod. in Wilk. r 3a. 
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2M f b Hentry I. =, the right of primogeniture was ſo feeble; 
8 1 M hat, if there were more than one ſon, the ſucceſſion was 
| ivided, and the eldeſt ſon took only the primum patris f- 
ne; the reſt being left to deſcend to the younger ſon or 
ens: but this ſoon went out of uſe, or was altered by 


| 1 ome ſtatute now loſt; for in the reign of Henry II. the | 
8 1deſt ſon was conſidered as ſole heir: and ſo fixed was his 


Tight of ſucceſſion to an inheritance held by his anceſtors, 
nat it could not be diſappointed by alienation. Thus ſtood 


® the law with regard to tenures by knight-ſervicez but the 


1 ame reaſons not holding with reſpect to ſoccage- lands, they 
ere not ſubject to the ſame law; for ſo late as the reign 


TEE? 
CHAP. 117. 
Coy = 
wu 
congyerok 
10 K x. : 


er Henry II. the ſons ſucceeded to ſoccage-lands in capita 


| b. equally; but the capital meſſuage was to go to the eldeſt 
3 fon ; fot which, however, he was to make proportionate 
ccompence to the others. But this partible inheritance in 


1 [ only daughters, they all ſucceeded jaintly and equally, the 
capital meſſuage being given to che eldeſt oughters "pon 
W the terms above-mentioned, 
| blood, though, perhaps, not an unlikely conſequence of the 
legal notion of primogeniture, did not ſo ſoon eſtabliſh itſelf. 

The minds of men revolted at a rule which gave the inhe- 
blood to the grandfather, from whom the fee deſcended ; 


ſervice, which an infant tenant was not capable of perform- 


that was ſhewn to the titles of ſuch feeble claimants in thoſe 


lege. e S8. non amtiquirgs diviſum. Glanv. 
* Halc's =. Com. Law, 255 N e. 10) 


the 


v r wp * 1 . 
TRE) 


W ritance to an infant, only becauſe he repreſented the perſon 
of his father, in excluſion. of the uncle, who was nearer of 


eſpecially when regard muſt be had to the calls of military 
ing. If to theſe conſiderations we add the little tenderneſs 


mf violence and een we can eaſily account for 


ſoccage-land was not univerſal; for, if it was not by cuſ- 
om diviſible o, the eldeſt ſon was heir to the whole. Both 
n knight en and ſoccage, if a perſon died leaving 


Tux right of repreſentation in preji udice of proximity of 


LI 


42 HISTORY 0 F IT H E To 
CHAP. u, che ſlow progreſs which was made towards Ane the | 1 
i rigbt of repreſentation. 1 3 z 
1 0 ; on Wirx all theſe reaſons againſt i it, repreſentation was not NP 
admintedas a rule of deſcent, even ſo low down as the reign 
* H * of Henry II. Glanville ſtates this very point, as a matter _ 
concerning which there was a variety of opinions in his | 
time. A man, ſays he, dies leaving a younger ſon, and a Wl 
_ grandſon by his elder ſon; and it was a queſtion between 
che ſon and the grandſon who ſhould ſucceed. Glanville 
ſeems to think, that if the eldeſt ſon had been fonis: famili. 
ated, that is, provided for by a certain appointment of land Wn 
at his own requeſt, the grandſon ſhould have no claim 
againſt his uncle reſpecting the remainder of the inheri- 
tance of the grandfather; though perhaps the eldeſt Jon 8 
might himſelf, had he ſurvived?®. 
As the deſcent of crowns kept pace with 3 
private feuds, we may, from this doubt in Glanville, be 
able to account for the conduct of king John in excluding 
his nephew Arthur from the throne; and from the different 
opinions which were then held concerning it, we may col- 
lect, that he had ſome colour of right and law for what he 
did; the rules of inheritance, as to the point then in queſ- 
tion, not being preciſely aſcertained and ſettled. In France, 
where the right of repreſentation had more generally ob- 
tained, that king was clearly eſteemed an uſurper; and as 
n his title denied and oppoſed. In England, where 
that mode of deſcent had not yet been fully fixed, he was 
more generally held to be in lawful poſſeſſion; or, at leaſt, 
the objection to his right was ſuch as admitted much debate 
and queſtion. At what preciſe time theſe doubts were re- 
Nee and repreſentation became univerſally regarded as 
a rule of deſcent, can only be 3 Probably, in 
the latter part of this very reign, when ſuch a notorious 
event was recent, and had brought the ſubject under exa- 
mination, our law of deſcents received this new dite; 
tion from the Continents, ' 


Lib. 7. c. 3. Hs © Delr. Feud, 212. 
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WHEN ths ſucceſſion of collaterals Gieſt took-place, 4 CHAP. 11, 
when repreſentation amongſt collaterals, is involved in equal WILLIAM 


ot 1 WT obſcurity ; we only know, that in the time of Henry! II. the the congurnon 
gn las was ſettled in this manner. In default of linea] deſcen- oh 
cr MM tine, the brocers and filters came; in; ⁵— wQͤ—ñ—ẽ— 1.2 
ais dead, their children; then the uncles, and their children; 

| 2 nd laſtly, the aunts*, and their children 3 obferving ſtill 

en che above diſtinction between OLA loncages 

le and between males and fema les. 

i raus law of feuds prevailed in D er as: ate. 

d ol grounded upon the admiſſion of the 52d and 58th- laws of 

m William the Conquerox The particular rules and maxims 

1 


of it gained footing imperceptibly, borrowed perhaps from 

foreign ſyſtems, but more commonly deduced by the analogy 

of technical reaſoning. | The eſſect of them upon our land 

bs ſeen and known; but their ſource, or the time of their ori- 

din, is too remote and obſcure to be purſued at this day. 5 
Tux reſtraint on alienation was a firiking, part of the Of alienation, | 

WH feudal polity. This reſtraint was partly in favour of the 

= ſuperior lord, and partly in favour of the heir of the tenant. 
= Whichſoever of theſe conſiderations impoſed. the firſt re- 

friction, it is certain che firſt relaxation of it contained a 


D THm 8. 


e, caution that regarded the intereſt of the heir. A law of 
b- Henry I. fays, Acquifttiones ſuas det cui magis velit ; , Ba- 
* land autem habeat, quam ei parentes ſui dederint, nan mittat 
re eam evra coguationem fuam®. This permiſſion; which ena- 
as bled a man to diſappoint his children of his larids-purchaſed, 
t, was qualified in the time of Henry II.; for then it was laid 
e down for law, that a man ſhould alien only part of his 
. 


purchafed land, and not the whole, becauſe he ſhould not 


8 filium ſuum hæredem eubaredare. But if he had neither ſon 
n nor daughter, he might then alien a part, or even the whole, 
Is in fee. And though he had children, he might alien all 
1 f 4 by | 
Avusculi. u Ingrediturgu by 
* Matartr ert. - mubila r * N oh args nes 
Glany, lid. 7. ca. 4. Let ae - 


* Glanv. lib. 7* C. 3. a 
| his 
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CHA P. n. his purchaſed lands; provided he had alſo lands by inheri- 
tance, out of which his — _— pod eee 05 


WILLIAM 


| conggeR0n diſpoſe of ſuch Wah as he had, -_ his own plvchafer pro- 
JOHN. .cured to himſelf; but the genius of this law would not ſo far 
diſpenſe with its uſual ſtrictneſs, as to allow n 8 
to difinherit his children. K's 
Tux alienation of purchaſed uud ped; to [hs en 
of lands coming by deſcent; but this was under certain 
qualifications, and not without the like reſtraints which 
we have before mentioned in the caſe of purchaſed lands. 
Part only of an inheritance, which had deſcended through 
the family, could, in the reign of Henry II. be given to 
whomſoever the owner pleaſed; ſo that, upon the whole, 
a perſon in his life-time might, in ſome caſes, diſpoſe of 
all his purchaſed lands, and a reaſonable part of thoſe taken 
by deſcent; but could give neither of them by will *. 
II is an opinion, that alienation firſt became Beben 
in burgage-tenures. It ſeems as if the holding in them 
vas never very ſtrict; and, as perſons living in that ſort of 
ſociety ſooner got looſe from an habitual reverence for te- 
nure, and, from their occupation, ſtood in need of a more 
exchangeable property, it is probable, alienations might 
happen there more early than among other tenants. - 
WHEN alienations had become eſtabliſhed in .burgage- 
tenures, the alienation of purchaſed lands in many in- 


permitted, as we have before ſeen. All theſe alterations 
broke in upon the original notion of tenure and its qua- 
lities; and in the reign of king John prevailed to ſuch a 
degree, as to occaſion the reſtrictions impoſed by the 
Great Charter. Thus far of tenures and their incidents, 
of nnn, take our leave for the preſent b. 


Tur 
2 Glanv. lid. 7. c. My = dal polity, after its introduction into 
4 Dalr. Feud. Prop. 999. this country, gradually aſſumed. Thies 
v Such is the . which the feu- ſingular ſyſtem has, of late, been 
d 


ſtances, and of lands deſcended in ſome, was by degrees 
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Tus judicature of che kingdom was chroyn into 2 88 
ſyſtem conformable to the new polity. The objects which WIL LIA N 
: | Try ; . . 1 2 1 . the * 

firſt preſent themſelves, on contemplating the introduQ X * concrron 


/ 


s 


much diſcuſſed by writers on the En- 
gliſh law and conttitution; who, in 
order to procure every light that could 
illuſtrate the ſubject, have purſued 
their inquiries beyond the limits of 
the law of this country; have entered 
into the riſe and progreſ*' of feuds 


among the northern natiens in their at th | ne C , 
' Jooking* down, to the preſent time, 


different ſettlements, particularly in 
France; have examined the nature 
and deſign of the ſeveral ſpecies of 
tenures, and inveſtigated with minute- 
neſs their diſt inẽt incidents and pro- 
perties. This has introduced a new 
branch of ſtudy among the' ſtudents 
of the common law; which, like 
other novelties, has been. followed 
with great avidity ; and I am ready 
to admit, that the knowledge of our 


law and conſtitution has been thereby 


greatly promoted. It is not then 
through any diſapprobation of theſe 
purſuits that I have thus ſhortened 
the account of the feudal} ſyſtem z/but 
for reaſons that, I cruſt, will have 
the ſame weight with the reader 
which they have had with me. Ins 
hiſtory of the law, à due portion of 
attention muſt be allotted to cach ſub- 
ject that comes under conſideration. 
Engliſh feuds are entitled to a ſhare, 
and, taken in all their branches, 
will be found to have a very large 
ſhare of the enſuing Hiſtory, * 
proſpect of this heap of matter, in 
addition to numerous other objects, 
made it neceſſary that every thing 
extraneous and foreign, every thing 
that might, perhaps, illuſtrate, but 
certainly made no part of our com- 
mon law, ſhould be dropped intirely. 
Of the latter deſcription are the far 
r, and the more entertaining 
and ſplendid portions of thoſe trea- 
tiſes which have lately been written 
rl . on the Feudal ſyſtem. 
o ſuch, therefore, I muſt beg to re- 


| fer thoſe who are more curious; I 


* 


mean, among others, to Dalrymple, 
to Sullivan, and to Wright , and 


thoſe who: wiſh to go faither, to 
Spelman, to Craig, tu Corvines, to 


aſſut, and to the Tπͥ Books of Fendt. 
The reader of the Hiſtory of En- 


gliſ Law, pauſing, as he now docs, 


at the pe riod of the Conqueſt, and, 


thro? the ages of Glanville and Brac- 
ton, Britton and Fleta, the Statutes, 
the Year;Books, and the Reporters, 
muſt feel that he, as well as the writer, 
has enough upon his hands, without 
engaging in any curious inquiry about 
the origin and nature of the feudal 


ſyſtem in genetal; he will alſo per- 


ceive that this topic, compared with 
the numerous and important objects 
that crowd on bis imagination, is {mall 
and inconſiderable. 1 | 

When I ſay ſmall and inconſider- 
able, I beg to be underſtood in the 
ſeaſe which many are too apt to give 
to the term L ſyflem. Perſons 
who moſt inſiſt upon jais point ſeem 
to exclude from it every thing that 


is Engliſd; and it can be in no other 


ſenſe of it that the preſent. Hiitory 
has been thought, as IL am told, to 


contain too little diſcuſſion upon the 
feudal ſyſtem. 


Why the feudal ſyſ- 
tem, in this new-fangled ſenſe, ſhould 


make fo ſmall a part of the preſent 


Hiſtory, can be caſily accounted for 
by the reader of it. | 
Feuds, properly ſo called, namely 
thoſe at the will of the lord, were no 
part of the ſyſtem eſtabliſhed by Wil- 
liam; his famous law expreſsly de- 
clares, that he had granted them jure 
hereditario, The uncertain caſualties 
of tenures were ſoon aſcertained by ex- 
prels charters of liberties, repeatedly 
granted by qr Norman kings. On 
the death of 
caſt upon the heir by coaſtruQtion of 
law, who entered as into 4 patrimo- 


er” » 


e anceſtor, the fee was 
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to feudal: principles 


of Norman judicature, are the ſeparation of the ecclefiaſti- 
cal from the temporal court, and the eſtabliſhment of the 


curia egit. By an ordinance of William the Conqueror, 


 nialy net a feudal property. Such 


was the law of Engliſh tenures, at 
their earlieſt appearance; and to this 


it is to be attributed, that through all 


our Law-books- and Reports, from 
Bracton to Coke, and further down, 


there is no alluſion, no rea ſoning, that 


beers any relation to feuds or feudal 
law, in this ſenſe of it; and thoſe who 
have arraigned Lord Coke for his fi- 


lence on this head, have paſſed, in my 


mind, a very baſty judgment on the 
extent of that great lawyer's learning. 
Comparing the above ſenſe of feu- 


dal, with this eccount of our tenures, 


every idea that is Engliſh is not im- 
properly excluded from that ſyſtem 
and that ſyſtem is very properly ex- 
cluded from u Hiſtory of the Engliſh 
Law; the perſons therefore who hold 


the above language, ought not to men. 


tion this as a defect in the preſent work. 
But this ſenſe of feudal ſcems to 
me too narrow and partial; and I 
ſhould think it owes its application 


tore eſpecially to ſure Scotch writ- 


ers, Who have lately taken a lead in 


| hiſtorical inquiries; and who, imagin- 


ing they had brought to light certain 
principles and foundations of Engliſh 
law, of which Eagliſh-lawyers were 
ignorant, are never ſatisſied with diſ- 


playing this ſuppoſed triumph. But 


the want of diſcernment, upon this 
point of juridical hiſtory, is in thern- 
ſelves, and not in us. it is indeed true, 
that the Scotch law is ſtrictly feudal, 
HK was fo in its foundution; and it 
ſeemed the employment of lawyers 
to give « feudal turn to every con! 

dergtion that could ariſe on the modi- 


ſcations of property. New feudal fan- 
cies were ad 


d; the moſt ſim 
points were + ork og apply on 
matters in 
which the Englim and Scotch law 
agreed were disfigured by the ſu- 
perinduction of ſome feudal device. 


This affectation has prevailed among 


tor y (286 I ſhauld think) at as great 


the 


lawyers almoſt down to the preſent 


day; and it is not to be much won- 
dered, that perſons Who conſider 


this ſuhject hiſtorically, ſeeing how 


little ehange had been made in their 


law during ſo many centuries, and 
that lawyers, by referring continually 
to firſt feudal principles, had rather 
been going back wards than proceed- 
ing, ſhould lay ſuch great ſtreſs upon 
the ſtudy of feuds ia their firſt origin. 
But the y carry the preſudices of their 
countrymen too far, when they ex- 
pect the ſame line to be taken by En- 
glim lawyers who make ſimilar en- 
quiries into the hiſtory of their juriſ- 


f tae. Scotch law has been cor- 


rupted by too great attention to ſeu- 
dal principles, the only natural way of 
accounting for difficulties aud ol{cu- 
rities in it, is by recurrinꝭ to the fame 
ſources. Thoſe too who ſtudy the 
Hiſtory of Engliſh Law, muſt eread 


in the footſteps of the old Engliſh 


lawyers; but the ſe lead not to the 

s of Feuds, much leſs to Craig or 
Cervinut. The layers of this country, 
like the people, impatient of foreign 
innovations, ſoon moulded the inſti- 


tutions of Normandy into & new 


ſhape, and formed a ſyſtem of feuds 


of their own. The uſage and cuſtom 


of the country became the guide of 
our courts; who have invariably re- 
jected with diſdain all arguments 
from the practice of other countries: 

For a knowledge of the feudal 
ſyſtem," as far ag concerns an En» 


glith lawyer, we are to look no far- 


ther than Glanuille, Rradben, and 
Littleten, And as far as it is to be 


collected from the works of theſe 


and other Engliſh lawyers, the 

dat ye of England reſpecting 
landed property, is diſcuſſed in chi 
and the ſubſequent parts of this Hiſ- 


length as could conveniently be done 
| conſiſtent 
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wiſhed that this 
with the like 


Work. If it is w 
| ſhould: be 4 
| ſyſtem in Scotland, 
| Lombardy, or elfewhere, I can only 
| ſay, that ſuch an inquiry does not ſeem 
to me to ſuit a work 4. the pre- 
| ſent, though it wonld very pro- 

per in 122 hiſtory of feudal 
| law TOES *' _ U - * 


It is not only on the ſubject of 
| fends that I have ſtudiouſſy avoĩded 
{ any inquiry beyond the pale of the 
| Engliſh law; in many other in- 
ſtances, where the Engliſh ſyſtem 
| might ſeem, in a very particular man- 

ner, to coincide with, or inter ſect any 
foreign ſcherne of Jorifpradendcy, | 
have invariably forborne making ſuch 
obſervations, as 4 comperifon of the 
two ſubjecte would eaſily ſuggeſt. The 
deſign of this Hiſtory feerned to make 
it abſolutely neceſſary to adhere to 
this plan. To inveſtigate the 'firſt 
principles of our law, and to purſue 
them through all the modifications 
and applications, all the additions and 
changes to which they were ſubjeQ- 
ed in different periods of time, is an 
enquiry that called upon the writer ra- 
ther to reduce and ſimplify his mate- 
rials, than to ſeek for new ones, or 
extend his views. That the reſult of 


in France, in 
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. vicop, with all eccleſiaſtical cauſes, was ſeparated from - CHAP. 1, 
e ſheriff; and the ealderman, or earl, receiving a feudal WII Lia 
naracter, begun to hold his county court as the feudal lords 
a theirs. This was done by the ſheriff, who, ſoon 
cer the Conqueſt, if not before, grew to be a different J 
rcon from the carl. The periodical circuits henceforth Iiietute. 
eeaſed, and the county court and tourn were held in a Ng 
Lertain place. In the former, the vicecomes or ſheriff, act- 
ing for the carl, uſed to preſide, and the freeholders, as be- 
WE forc, were judges of the court. The latter, notwithſtanding. 
te abſence of the biſhop, ſoon afterwards received new 
ſplendor and importance from a law of Henry L which re- 
| quired all perſons, as well pecrs as commoners, clergy as 
| well as laity, to give attendance there, to hear a charge from 
| the ſheriff, arid to take the oath of allegianee to the king. 


| ſiſtent with the plan of ſuch a ſuch an enqui y might be deliver 
Meum os 7 ; 1 bo the Rand Cn Hane f e 


it 2 to 1 | er from to- 
pics of a foreign nature, confining 
myſelf to ſuch as have, in their try, 
prevailed in our courts, and among 
prafticers, It was che latter up- 


on which the utility of the preſent 


hiſtorical proceſs was to depend ; and 
the leſs they were mixed with the 
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former, the deduction would be more 


eaſy, and every conclafton ariſing from 
it would be better founded. | 
This had become more eſpecially 


neceſſary with reſpe@ to the feudal 
ſyſtem. The preſent faſhion of treat- 


ing this fubſect, if it had taught ſorme- 
thing uſeful, had alſo taught much 
that was to be unlearned, Glanville 


and Craig, Bratton, and the Book of 
Feudi, have been quoted in a promiſcu- 


ous manner, 2s if thoſe authors wrote 
upon the ſame ſyſtggn of feuds, Thus 
is the ſtudent's mint bewildered with 


accountsof a polity made up from diffe- . 


rent countries, and prevailing in none; 
and, after all, is left uninformed what 
is the genuine nature of Exgliſb fendt. 
It ſeems, therefore, a new and very 
material object to a writer of the Eg- 


glich law, to give an account of the 
feudal ſyſtem in England, from En- 


gliſh authors alone, 


This 
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This obliged the greateſt lords of the kingdom to ſ ubmit = 
to frequent remembrances of their ſubordinate ſtation z and 
ſo contributed to draw cloſer the bands of political union. 
In other reſpects, theſe old Saxon courts ſeemed to continue 
in their original ſtate. In the county court were held civil I 


pleas; and in the tourn were made all criminal eriquiries. 


Every manor had its court baron, where the lord was to 
hold plea and tranſact matters reſpeCting certain rights and | F 

claims of his own tenants, and for the puniſhment of nui- 
ſances and miſdemeanors ariſing within the manor; from all 3 ll 


which courts, on failure of juſtice, there lay an appeal to the 


ſheriff's court, and from thence to the king's ſupreme court. 
Many lords had franchiſes to hold hundred and other courts, 


both civil and criminal; and there are ſome few inſtances, 


The curia regis. 


where the crown had granted to a great lord the jura regalia 


of a certain diſtri; erecting it into a county palatine, di- 
ſtinct from, and excluſive of, all juriſdiction of the king's 


courts. William granted the county of Cheſter to Henry 
Lupus ; hanc totum comitatum tenendum fibi et heredibus ita 
liber> ad gladium, cui t ipſe rex tenebat Angliam ad coronam. 


The like ample grant was ſoon after made of the biſhopric of 
Durham to dyed later times grew up the fran- 


chiſe of Ely and Hexham, the counties palatine of An. 
caſter and of Pembroke. 


Tux ſupreme court of ordinary judicature eſtabliſhed 1'by 4 


William the Conqueror, was the aula regis, or curia regis; ſo 


called,' becauſe it was held in the king's palace, before him- 
ſelf, or his juſtices, of whom the ſummus juſtitiarius totius 
 Anglie was chief. There was alſo the exchequer, called 
curia regis ad ſcaccariumæ; which was held likewiſe in 


the king's palace, either bebo the king or his grand juſti- 


ciary; and, though in effect a member of the curia regis, 


Was expreſsly diſtinguiſhed from it. In what manner the 


grand juſticiary, who preſided in both theſe courts, ordered 
or diſtributed between them the ſeveral pleas inſtituted Pa 5 


Vid. 4 luſt. . 8 w. Leg. Bax. 458. p. 
| or 
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or in what manner theſe pleas were conducted, it is difficult CHAP. u., 


ut | 

ad 5 at this diſtance of time preciſely to determine“. Reſpect- wit Por 
n. Ling the nature of this obſolete judicature little more can be 

ve es was fuck conjectures as may be founded on the few CONQUEROR 
TY [remaining monuments of antiquit7.fr 17 o N. 
«| Tux curia regis confiſted. of the following perſons: the 

to | lung himſelf was properly head, and nett to him was the 


| grand juſticiary, who, in his abſence; was the ſupreme head 
of the court: the other members of this court were the 
great officers of the king's palace; ſuch as the treaſurer, 
chancellor, chamberlain, ſteward, marſhal, conſtable, and 
the barons of the realm. To theſe were aſſociated certain 


t. 

5 | perſons called jufitiz, or juſtitiarii, to the number of five 
x or ſix; on whom, with the grand juſticiary, the burthen 
N of judicature principally fell; the barons ſeldom appearing / 
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there, as little valuing a privilege attended with labour, and 
the diſcuſſion of queſtions ill-ſuited io their martial educa- 
tion. The juſtices were the part of this court that was 
principally conſidered, as appears by the return of writs, 
which was coram me vel juſtitiis meis; unleſs that appellation 
may be ſuppoſed t to include _ nen ene in n bis * 
diet capacity. 10 n 
Al kinds of 3 eivil and e were —— 
in this high court“; and not only pleas, but other legal 
buſineſs ariſing between parties was there tranſacted. Feoff- 
ments, releaſes, conventions,” and concords of divers kinds 
were there made, eſpecially in caſes that required more than 
common ſolemnity . Many pleas, from their great im- 
portance, were proper ſubjects of enquiry there; others 
were bronght: by Fm" e of the Tu w_ * 
8 juſtices. * et) vis 

Tux courſe of ad. to . eur in regis was 75 this 
nature. The party ſuing paid, or undertook to pay, to the |, 
king a ne to — e er retum in * court: and 
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thereupon he obtained a writ or precept, by means of 
Which he commenced his ſuit; and the juſtices were. au- 
thorized to hear and determine his claim. Theſe writs 


congurron were-made out in the name and under the feat of the king, 


but with the ze/te of the grand juſticiary; for the making 
and iſſuing of which (as well as for other offices) the king 


uſed to have near his perſon ſome great man, -ufually an ec- 


cleſiaſtie, who was called his chancellor, and had the keep- 
ing of his ſeal ; under the chancellor were kept clerks for 
making theſe writs. It was probably this office of the 
chancellor that rendered him a neceſſary member of the 
a uria regis: to which, in fact, and to the juſtices, and not 


to the king, ſuitors made their complaint, and, upon pay- 
ing the uſual fine, vere referred to the chancellor to furniſh 
them with a writ. | 
As the old eftabliſhment of the Cones for 3 
aug men pleas in the county, court was continued, 
very few of thoſe cauſes were brought into the curia 
regis, While men could have juſtice adminiſtered ſo 
near their homes, there was no temptation to undergo the 
before this high tribunal; but the partiality with which 


| er was adminiſtered in the courts of arbitrary and po- 


tent lords, often left the king's ſubjects without proſpect of 
redreſs in the inferior juriſdictions: the king and the curia 
regis became then an aſylum to the weak. It is not re- 
markable, that ſuitors coming to a court under ſuch eir- 
cumſtances ſhould conſent to purchaſe the means of re- 
dreſs by paying a fine. Upon ſuch terms was the curia 
regis open to all complainants; and the inſtitution of ſuits 
was eagerly encouraged by the officers of that court. 
Tux exchequer was a fort of /ubalterrn'court, reſembling 


in its mode] that which was more properly called the curia 


regio. Here, likewife, the grand juſticiary, barons, and 
great officers of the palace preſided. The perſons who 
were #57 A in the curia regis, ated i in the ſame capacity 
(hate ; | 
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here 3 this court being very tle ele than the evnia-yegis CHAP) n 
ſitting in another place, namely, ad /caccarium ;' only. it mia 32 


happened, that the juſtices, when they ſat at theexchequer, , 
were more uſually called Barn. The adminiſtration! of 
juſtice in thoſe days was ſo commonly attendant on the 


rank and character of a —_— that n 1 e 


were often uſed ſynonimouſiy ?. fv 
 Avraiks of the revenue were the ee objefts of 
conſideration in the court of exchequer. The ſuperin- 


tendance of this was the chief care of the juſticiary and 


barons: the cognizance of a great number of matters fol- 
lowed as incident thereto; as the king's revenue was, in 
ſome way or other, concerned in the fees, lands, rights, 

and chattels of the lubje@y 1 een almoſt my 
thing he poſſeſſed. = f 


 HowEveR, it is thought the court of ein | 


not ſo confined to the peculiar buſineſs alhgned/1 it, and its 
incidents, as not to entertain ſuch ſuits of a general na- 
ture as were uſually brought in the curia regis'® : and it is 


| probable; this uſage of holding commen pleas at the ex- 


chequer continued till the time when common pleas were 
| ſeparated from the crria regis ; and that both conrts 
ceaſed to hold plea of common ſuits at the ſume time, and 
by the ſame. prohibition.” Other legal buſineſs, like that 
in the ruria regir, was allo tranſacted at the exchequer : 
charters of feoffment, confirmation, and releaſe, final 
concords, and other conventions, | were executed there 
before the barons* ; all which, added to the confideration 
that the conftitiienc members were the fame, put the 

court of exchequer very nearly on an equality with Me 
curia regis. 


the 
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By the multifarious and dental bufineſs of theſe bo £0 


. courts, the grand juſticiary and his aſſeſſors on the bench 


found themſelves 1 Venere and a8 the application to 5 
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HISTORY OT THE 


theſe courts became more frequent, it was judged neceffa- 
ry, both. in aid of themſelves and in relief of ſuitors, to 
_ erect; ſome other tribunal” of the ſame nature. Accord- 
ingly juſtices were appointed te go itinera, or circuits 
through the kingdom, and determine pleas in the ſeveral 
counties. To theſe new tribunals was given a very com- 
prehenſive juriſdiction. As they were a fort of emanations 


from the curia regis and exchequer, and were ſubſtituted in 
- fome meaſure in their place (except with the reſervation of 


appeal thereto) they were endowed with all the authorities 


rant, in their ſeveral itinera, or eyres, held plea of all 
. cauſes, whether civil or criminal, and in moſt reſpects dif- 
charged the office of both the ſuperior courts. The 
characters of the perſons entruſted with this juriſdiction 
vere equab tõ the high authority they exerciſed; the ſame 
perſons who were juſtices in the king's court being, 
amongſt others, juſtices itinerant. They acted under the 
king's writ in nature of a commiſſion; and they went ge- 
nerally from ſeven years to ſeven years; though their 
eircuits ſometimes returned at ſhorter intervals. Their 
circuits became a, kind of limitation in criminal proſecu- 
tions, as no one could be indicted for 1 "ag. done vo- 
; fore the preceding eyre. 

Tx adminiſtration of ning in be. mo _y aer 
N courts, notwithſtanding ſome ſtriking advantages, 
was certainly. pregnant with great evils. The freeholders 
of the county, who were the judges; were ſeldom learned 
in the law; for, although not only they, hut biſhops, 
barons, and other great men, were, by a law of Henry I. 
appointed to attend the county court (by which they might, 
after time and obſervation, qualify themſelves to act in the 
office of magiſtrates), the ſtudy and knowledge of the 
laws was confined to a very few. Again, the determina- 
tions of ſo many independent judges, preſiding in the ſeve- 

ral inferior courts diſperſed about the country, bred great 
5 _— in the laws, which, i in proceſs of time, would have 
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| habituated different counties to different rules and cuſtoms, CHAP, Ii. 


vincial laws. Beſides theſe inherent defects, it was found Ade 
that matters were there carried by party and paſſion. The * 
frecholders, often previouſly acquainted with the ſubjects of 4 a 1 N. 
controverſy, or with the parties, became heated and inte- 


1 | men, on whom they were too much dependent by tenure 
or ſervice, rendered theſe, courts: extremely unfit far coal 


= difficulties remedied by the: power of bringing wits of falſe 
judgment, and thereby removing a cauſe into the curia regis, 


obviate the miſchicfs ariſing to the juſt prerogatives of the 
crown from the many hereditary juriſdictions introduced 


the power of the prince; one of whole moſt valuable 
royalties, and that which moſt conciliates the confidence 
and good inclinations of his people is, the power of pro- 
viding that juſtice ſhould be duly adminiſtered to every in- 


court of. the ſheriff (an officer of the king). ſo, far, kept 


EN G L I SI © I. A W. . 153 


and the nation would have been governed by a variety of pro- W. IL LAM 


reſted in. cauſes z which, added to the, influence. of great 
deliberation and impartial judgment. Nor were theſe 


though the penalty of amercement on the ſuitors of the 
county court, for errors in judgment, was ſufficiently ſevere. 
If theſe obj=Qions lay againſt, the king's: courts in the 
county, much more did they againſt thoſe of great lords; 
who made. the awards of juſtice, ſybſervient to their: ann 
ſchemes of power and aggrandiſemenrt. 
Bz$1DEs theſe, there were reaſons of a gebe n nature 
which dictated an eſtabliſhment. of this kind: this was, te 


under the Norman ſyſtem. A judicial authority exerciſed 
by ſubjects in their own names, muſt conſiderably. weaken 


dividual. Though the appeal from the hundred to the 


2; check upon the juriſdiction of lords, yet it was ſtill 
to be wiſhed that the i inconyenience of appeals ſhould be 
.precluded, and that juſtice ſhould be adminiſtered i in the 
lirſt inſtance by judges deriving their commiſſion from the 
king". If theſe reaſons induced the” crown to 9 


1 Litt. Hen. II. val. f. 273. 
e | ſuch 


Haar OE) EE 


Har. 1. fuch an inſtitution as this; the ſtate of things in the coun- 

eee try was ſufficient reaſon with the people to deſire, with the 
moſt ardent wiſhes, the occaſional viſits of a mg uw 
| diction, like that of the eyre. 

Ir is not eaſy to determine the esd pitted when this 
eſtabliſhment of 7uftices itinerant was firſt made. It has 
long been the common opinion, that they were firſt ap- 
pointed in the great council held at Nottingham, or, as 
ſome ſay, at Northampton, in the twenty-ſecond year of 
Henry II. A. B. 1176, when the king, by the advice of 

the great council, divided the realm into ſix circuits, and 

ſent out three juſtices in each to adminiſter juſtice. _ 
Tr is true, that the firſt mention of theſe juſtices, in 
our old hiſtorians is under this year; but it has been 
proved from the authority of records in the exchequer u, 
that there had been juſtices itinerant, to hear and deter- 
mine civil and criminal cauſes, in the eighteenth year of 
the reign of Henry E and likewiſe juſtices in eyre for the 
pleas of the foreſt. It alſo appears by the ſame authority, 
that in the twelfth, and from thenee to the feventeenth of 
king Henry II. A. DP. tr7r, juſtices of both kinds had 
= been conſtantly ſent into the ſeveral counties. - It is 

=» *  #hought", that the firſt appointment of juſtices: itinerant | 
was made by Henry I. in imitation of a like inſtitution 
in France, introduced by Louis le Gros; that in the 
reign. of king Stephen, continually. agitated by inteſtine 
commotions, this new-adopted im provement was dropped ; 
and was again revived by Henry H. who at length fixed 
* it as a part of our legal conſtitution. It appears from the 
records above alluded to, that during great part of the 
reign of Henry II. pleas were held in the counties by the 
juſtices itinerant from year to year. 

Tat itinera, or circuits appointed at the Soun of 
Northampton were ſix ; on each of which went three juſ- 
tices. The counties aſſigned to each of theſe circuits were 
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| ac follow: in one, th entities. of Norfolk, Suffolk; Can 

| bridge, Huntingdon, Bedford, Buckingham, Eſex, Herod: 
in another, Lincoln, Nottingham, Derby, Staff >, Far. 
viel, Northampton, Leicgſter; in another, Rent, 

| Southampton, Suſſex, Berks, Oxfard ; : in another, Herod, 
| Ghcefter, Worcefter, Salop ; in another, Wilts, Dor ſet, Su. 


3 | merſet, Deven, Cornwall; in another, York, Nfebevnd, Tan- 


e, Celan, 7 efmorclund, Northunbertanid, Cube 


Asour three years after this (A. D. 1179), ſome alter- 


WS ation was made in this arrangement of itinera; for, at a 
HY great council held at Windſor, the kingdom was parcelted 
out into four circuits only, in the following order, in the 
$ firlt were the counties of Southampton, Wilts, Ghecefter, 

Derſet, Somerſet, Devon, Cornwall, Berks, Oxford; ; in the 


V. lh: W. orcefler, Hereford,” Stafford, Salo ; ; in the 
| third, Norfolb, Suffolk, Effex, Hertford, Mi ddleſex (the 
county of Middleſex not being included in the former divi- 
fon at all), Kent, Surrey, Suffex, Buckingham, Bedford ; 
in the fourth, Nottingham, Derby, Tork, Northumberland, 


en 1A E. It 
WHELIAM 


po 0h 


Weftmoreland, Cumberland, Lancofter.. As each of thale 5 


itinera contained more counties than the former diviſion, 
they had alſo more juſtices aligned : the firſt three had 
each five juſtices; and the laſt, which was muck the 
greateſt circuit, had ſix . There is no mention of any 


further alteration of che circuits. during the periad o of which 4 


we are now treating. 


Tux juſtices appointed i in the year 1176, were directed 5 


and impowered to do, in their itinera, all things of right 


and juſtice which belonged to the king and his crown, 


whether commenced by the king s writ or that of his vice - 


gerent, where the property in queſtion was not mere than 
half a knight's ſee; unleſs the matter was of ſuch import- 


ance that it could not be determined but before the king; 


or the juſtices themſelves, on account of any difficulty 


* Vide Leg. Ang. Sax. p. 332, 333. f 
| therein, 
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therein, choſe to refer it to the king, or, in his abſence, | 1 


to thoſe: who. were acting for him. They were command - 
ed to make inquiſitions concerning robbers, and other of- 
fenders, i in the counties through which they went; they 


were to take gare of the profits of the crown, in its landed 
eſtates and feudal rights of various ſorts, as eſcheats, ward- 


ſhips, and the like ; they were to enquire into caſtle- 
guards, and ſend che king information from what perſons 
they were due, in what places, and to what amount; they 


were to ſee that the caſtles which the great council had 


adviſed the king to deſtroy, were demoliſhed, under pain 
of being themſelves proſecuted i in the king's court; they 
were to enquire what perſons were gone out of the realm, 
chat if they did not return by a certain day to take their 
trial in the king's court, they might be outlawed; they 
were to receive, within a certain. limited term, from all 


who would ſtay i in the kingdom, of every rank and condj- 


tion, (not even excepting , thoſe, who held by tenures of 


villenage) oaths of fealty to the king, which if any man re- 


fuſed to make, they were to cauſe him to be 1 
as the king's enemy; 4 and moreover, they were to oblige 
al perſons from whom homage was owing, and who had not 


yet done it, to do it to the king within 2 certain time, 


which the juſtices themſelves were to fix. 3 
Tux principal part of theſe injunckions was given in 
PR ana of the late civil war; but ſome conſtitutions 


made at Clarendon, relating both to civil and criminal 
Juſtice, were renewed at this ſame council at Northamp- 
ton; and the juſtices 1 itinerant then appointed Were ſworn 


to obſerve and execute thoſe regulations in every point. 
Amongſt other proviſions of this ſtatute, the juſtices were 


to cauſe recognition to be made whether a man died ſeiſed 


of land concerning which any doubt had ariſen; and the 
were likewiſe to make recognnjon de ovis dieifi nigh, 


? „ Li, Hen. II. vol. 4. ws 456 ih; 36 
'Tars 


E N G.LIS H LAW. 
3 was the whole authority. given to che 


heir juriſdiction were multiplied will preſently. appear, 
when we come to mention. thoſe. ſchedules, called. capitula 
Pineris, which uſed to be delivered; to the jaſtices for their 
direction. In executing the king's 


Wjuſtice might not always be. delayed in eximinal : caſes till 
bees itinerant came int che coun 
5 Ricci . to make a Alf f the — Lpecibed..p the 


= | to determine the fate of all the priſoners, ordering a diſ- 
1 charge ol ſuch who were acquitted upon trial,. and conti- 
Y nuing in, further cuſtody, or: otherwiſe direQing. punich- 
ments to be inflicted on thoſe who ſhould haye been con- 
victed of any crime. But when, theſe commiſſions were 
irt brought, into uſe, i it does not appear. e elf 

Ix was ſome time after the appointment, of juſtices i iti 


of baum, or bench, as, diſtinguiſhed from the curia regis. 
This court, like that of the juſtices i in eyre, was probably 
erected in aid of the curia Fegrs.; and it is obſervable, that 
the;curia regis ceaſed to entertain, common pleas in its or- 
dinary courſe, much about the tame time when the bancum, 
or bench, is ſuppoſed to have been erected. , It i is not likely 
this alteration was made no iu, but by degrees. It had 
er idently been the uſage to hold pleas in. the bank before 
the charter of king John, as Juſtitiarii roftri de banco are 
therein mentioned ; ſo that the clauſe declaring, that cem. 
munia Placita non ſequantur curiam neftram, fed tencantur in 
certo loco, can no otherwiſe be underſtood, than as contri- 
buting to ſettle and confirm what had been begun before. 
In truth, the exiſtence of the bench, and of the juſlitiarii 
de banco, appears from records in the reign of Richard I. At 


that. ered certain. deen 6 came in uſt which were 
"58 not 


perant by the ſtatute of Northampton; hoy the objects of I It 


miſſion, the plan iS 
pf chis inſtitution was./ improved; ſtill further z for, that 
„ Zune | 


commiſſion; that is, they, were, by due legal examination, 


nerant. that a court made its appearance under the name 


10. 


The bench. 


S 
0 


n eritenck of ſuch a court; ſuch as, curia regis apnd Weſt. 
Gch nonafterian, fuſtitiarii reg apud Weſtmonafttrium, or de 
Weftmonafterio,” bancum, and juflitiarit de bancva, from all 
folk x. Which it may be collected, that common pleas were at this 
7 ume moving off from the cri regis, and were frequently | 
determined in a eertuin plsee, whoſe a w. meant to 1 
9 — GC 29s 4. | 
Tx has been obſerved*,' that” after as ede of the 
bank, the ſtyle of the ſuperior court began to alter; and 
the proceedings there were frequertly faid to be coram rege, 
or coram domino rege. and in ſubſequent times the court 
was filed” curia regis coram ipſo rege, or coram nobir, or 
cbram domitis rege ubitunque fuerit, & c. as at this day”. 
However, it was ſtill called 4e regis, eurid ts 24 Deng 
noftra, curia magna. 
As the exchequer was a d 0 of the curia e and 
a place for determining the fame ſort of common pleas as 
Here uſually brouphr into the curia regir, the ſeparation of 
ſuch pleas from that court did conſiderably affect the ex- 
chequer. The cfauſe in king Jokri's charter <qually con- 
cerned both courts : curiam noffram meant the Exchequer, 
as well as the court properly ſo called. 8 
Tuvs have we ſeen this grand inſtitution of the Nor- 
mans dilating its influence over the whole kingdom, en- 
croaching on the ancient local tribunals of the people, by 
drawing into its ſphere all deſcriptions of cauſes and que- 
ſtions; till baving exerted, as it were, its laſt effort, in 
fending forth the new eftabliſhments of juſtices itinerant 
and juſtices of the bench, it diſappeared by degrees from 
the obſervation of men, and almoſt from the records of 
antiquity, having depoſited in its retirement the three 
courts of eommon Iaw nd ſeen in Weſtminſter-hall ; the 
court toram ifs lege, fince called the king duch; ; the 


1 d thy a « md . | 
MY. hes 


| THE 1 eee eee 
Nence mach about the fame time. The buſineſs ef the 


. ,nceltor was to make out writs that eoncerned proceed- 705 * 
8 pending in the curia regir and the exche quer. He uſed The chancery. 
WF ſeal and fuperviſe the king's chatters, and, whenever 
ere arofe a debate concerning the efficacy or'policy of 
5yal grants, it was to his judgment and diſeretion that a 
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d i Reciſion upon them was referted. He uſed 'to-fit with the 
„ ef juſticiary and other barons in the cus #gglt aud t 
rt U ae exchequer, in matters of ordinary judtesture and on 


eſtions of revenue; "though it was to-Ylic Itter coury he 


T as 
„eemed moftly allicd In his judicial capacity*; Mr, Ma. 
a dor, obſerving that the rolls of ehancery begin in the reigm 


WY of Richard and John to be diſtinẽt from thoſe vans: 


d quer (à method of vrangement not obſerved before he, i 

8 inclined to think that the chancellor began about chat time 
o act ſeparately from che exchequer. Er this 66nj eftute He 
- RY firengthens himfelf by a corroborating fuck, ene we 
11. che abſence of king Richard out of the realth, William 


de Longchamp, chief juſtiefary and clianceflor, was re- | 
moved from the former office by the intrigues ung rhanage- "0 
ment of John earl of Morton, the king's brother. After 
this, it is thought, he might diſcontinue His *ttendance at 
the exchequer; and the buſineſs of the chancery, which 
before uſed to be done there, might be transferred by him 
to another place, and put into a new method; in which it 
might be judged proper and convenient to contiriue i 75 ever 
after, feparate and independent. 
Is this conjecture may be admitted, bauen an eds 
bliſhment beyond the reach of hiſtoric evidence, the court 
of chancery was erected into a diſtinct court nearly at the 
ſame time when the other three received their preſent ſorm 
75 juriſdiction; which will go a great way towards juſti- 
fying one part of the maxim of the common lawyers, that 
Mad. Ex. 131. 1 Ibid. 232. 


the 


60. 
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HAF. u. the ſour churts of Weſtminſter-hall are altofaqualentiqui 
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ty; though&it-refuzes the other part of it that they have 


been the ſame as they now are from time immemorial. 
„Tux chancery was the gHcins jufpitie, the manufaclory, 


0H " if it may be ſo called, of juſtice, where original writs were 


framed and ſealed, and whither ſuitors were obliged to 
reſort to purchaſe them in order to commence actions, and 


o obtaindegal-redreſs-; For chis purpoſe the chancery was 
open all the year; writs iſſued from thence at all times, 


and the fountain of | juſtice was always acceſſible. to the 


King's ſubjects. The manner in which the buſineſs there 


as conducted, ſeems to have been this: the party com- 
plaining to the juſtices of the king's court for relief, uſed 
40 be referred to. the chancellor (in perſon, perhaps, ori- 

giually); and related to him the nature of his injury, and 
prayed ſome method of redrefs, . Upon this, the chancellor 
framed a writ applicable to the complainant's. caſe, and 
conceived, {0,..28,.0.7obtain him the ſpecific, redreſs, he 
Wanted. ene had beęn long the practice, ſuch. a 
variety of. forms had been deviſed, that there ſeldom aroſe 
a cafe in which. it was required to exerciſe much judge- 
ment; the old forms were adhered to, and became prece- 


dents of eſtabliſhed. authority in the chancellor's office. 


After this, the making of writs grew to be a matter of 
courſe; and, the buſineſs there increaſing, it was at, length 
confided to the chancellor's clerks, called clerici cancellariæ, 
and ſince curſitores cancellaric. A ſtrict obſervance of the 
old forms had rendered them ſo ſacred, , that at length, any 
alteration of them was eſteemed an alteration of the law, 


and therefore could not be done but by the great council. 


It became not unuſual in thoſe times for a plaintiff, when 
20. writ could be found i in chancery, that ſuited his 50A to 
apply to parliament for a new one. 55 

1 Tus far the chancellor ſeemed to act as a bind of « 

cer .of Juſtice, miniſtering to the judicial authority of th 
kings courts. The chancellor's character ae Fin 
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lame} aſe this ſeparation, as it had been before, without CHAP. 
any preſent increaſe or diminution. In the reign” of Fans 
Henry II. he was called the ſecond perſon in the govern- 2 
ment, by whoſe advice and direction all things were 
ordered. He had the keeping of the king's ſeal; and, be- 0 H N. 
ſide the ſealing of ' writs, ſealed all charters, ' treaties} atid 
| public inſtruments. ' He had. the conduCt of foreign affairs, 
and ſeems to have acted in that department: which is now _ 
| filled by the ſecretaries of ſtate. He was chief of the FF. 
| king's chaplains, and prefided over his chapel. / His rank 
in the council was high; ; but the great juſticiary had pre- 
cedence of him v. He is ſaid to have had the prefentation 
to all the king's churches; and the viſitation of all royal 
foundations, with the cuſtody of the temporalties of biſhops; 
but thoſe writers who have taken upon them to ſpeak fully 
of the office of chancellor, 'fay nothing of any judicial au- | 
thority exerciſed by him at this time. In the curia regis | = 
he was rather an officer than a judge but às he aſſiſted 
there, ſo he was ſometimes aſſociated with the juſtices in . 
eyre . There js no notice, even in writers of a later date 
than this, neither in Bracton nor Fleta, that the chancellor, 
after he ſat ſeparate from the exchequer, [exerciſed any 
judicial authority, or that the chancery was properly a 
court; but it is always ſpoken of as an vice merely, bear- 
ing a, certain relation to the adminiſtration * ne 
the making and ſealing of writs. 
' NoTwITHSTANDING: the hereditary. hk at 
chectſalpws ſo entirely from the curia regis; they ſtill retained _ 
ap-inticrent vight-of judionruje;) whichirdfided in alan, Irr- 
conſtituent members of the council of the king and king- 
dom. When the curia-regis was divided, and the depart- 
ments of ordinary judicature were branched out; in the 
manner we have kan ſeen,” the Poems character of ** 
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CHAP. AL council, no- ſeparated ani! aetived. hen iilelf, became 
Willa more diltingyidhable. me? eve ens | 
as the Tas council was of ao kinds aud capacities; in.one, 
en, it was tha national aſſembly, uſually called magnum conci- 3 
JOHN. lium, or cammume concilium regnis in the other, it was fim- 
ply the council; and conſiſted of certain perſons ſeleted ⁶ 
from that body, togther with the great officers of ſtate, 
the juſtices, and others whom the king pleaſed to take into 
a participation of his ſecret meaſures, as perſons by whoſe 
advice he thought he ſhould be hoſt aſſiſted in affairs of im- 
portance. This laſt aſſembly of perſons, as they were a 
branch of che other, and had the king at their head, were 
conGdered as xetaining ſome of the powers exerciſed by the 
whole council. As they both retained. the {ame appella- 
tion, and the king preſided in hoth, there was no difle- 
rence in the ſtile of them as courts; they were each.coram 
| rege in concilio, or coram ipſo nege in cantilio, till the reign 
of Edward I. when the term parliament was firſt applied to 
the national council; and than the former. was Rund coram 
ane 1 HI 

Tux judicial authoring, of: the ee — Qin 
xeGded with them after the diſſolution of the curia regis, 
was this: they were the court of laſt reſort in all caſes 
of error; they explained doubtful points of law, and 
interpreted their own acts ; for which purpoſe the juſtices 
uſed commonly to refer to the great council matters of dif- 
ficulty depending before them in the courts below. They 
heard cauſes w e originally there, and made awards 
thereupon ; and they tried criminal accuſations brought 
againſt their own members. 

Tux council, properly ſo called, ſeems 10 have had. a 
more ordinary and more comprehenſive juriſdiction than 
the commune concilium.; which it was enabled to exerciſe 
more frequently, as it might be, and was, continually ſum- 
moned ; while the other was called only on great emer- 
gencies. In the court held coram rege in concilio, there 
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ENGLISH IL AW. | f 
ns to have reſided a certain ſupreme adminiſtration of CHAP.) 4 


1 
= wr in reſpe& of all matters which were not. 1 WILLIAM 

e, . ble in the courts below: this juriſdiction vas both civil ns 
1.4 criminal. They entertained enquiries.” concerning 5 * 

n- — roperty for which the ordinary courſe of common - law an 
d oceeding bad provided no regreſs, and uſed to decide 

©, ue et beno, upon principles of equity and general law. 

o Ill offences of a very exorbitant Kind were proper object 

ſe bf their criminal animadverſion. If the perſons who had 


aren part in any public diſorder were of a rank or deſcrip» 
Lion not to be made amenable to the uſual proceſs, or the 
occaſion called for ſomething more exemplary than the ani- 
nadvuerſion which could be made by ordinary juſtices, theſe 


Leere reaſons for bringing enquiries before the eouncil: in 
- theſe, and ſome other inſtances, as well touching its civil 
„ cs criminal juriſdiction, it aQted only in Coricusrence n 
p and in aid of, the courts 'below. —_ m_ 
v Tus was the adminiſtration of raſtioe | Nil ba as it 
7¹ 


were, in the hands of the king; who, notwithſtanding 

the diſſolution of his great court, where he preſided, was 

ſtill, in conſtruction of law, ſuppoſed to be preſent in all 

| thoſe which were derived out of it. The ſtile of the great 

council-was coram rege in concilio, as vas that of his ordinary 

council for advice. The chancery, when it afterwards be- 

came a court, was cram rege in cancellarid, and the prin- 

cipal ne court which had ſprung out of the curia regis, 

was wu 275 e, and coram e mere furrit in "_ 

glia, 

Tar Tejiarati6n nicht vials from civil, was not "IK the ſpiricual 

the leaſt remarkable part of the revolution our laws under- Gurt. 

went at the Conqueſt. The joint juriſdiction exerciſed in 

the Saxon times by the biſnop and ſheriff was diſſolved, as 

has been before mentioned, by an ordinance of William; 

and the biſhop was thenceforth to bold his court an 

from that of the ſheriff”, 

V Wilk. Leg. Sax. 294, 8. . 1 413. 3 
. 
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Tuts ordinance” of William is compriſed in à charter "ll 
, rend ? ing to the biſhopric of Lincoln; and therein he com- 7 
manded, that no biſhop or ardhuledcon ſhould thence- ' 8 
“ forward hold plea de legibus epiſcopalibus in the hundred 
10 UN. 4 court, nor ſubmit to the judgment of ſecular perſons any 
© cauſe which related to the cure of fouls; but that who- 
60 ever was proceeded againſt for any cauſe or offence ac- | 
Sean to the epiſcopal law, ſhould reſort to ſome place 
© which the biſhop ſhould- appoint, and there anſwer to 
«/ the charge, and do what was right = towards God and 
4e the biſhop,” not according to the law uſed in the hun- 
« dred, but according to the canons, and the epifcopal 
1c jaw. In ſupport of the biſhop's' juriſdiction, it was 
moreover ordained, & that ſhould any one, after three no- 
ec tices, refuſe to obey the proceſs of that court, and make 
cc fubmiſſion, he ſhould be excommunicated; and, if need 4 
« were, the aſſiſtance of the king or the ſneriff might be 
« called in. The king moreover ſtrictly charged and com- 
4 manded, that no ſheriff, prepoſitus ſiue miniſter regis, nor 
c any layman whatſoever ſhould intromit in any matter of 
tc judicature that belonged to the biſhop *.” : is the 
whole of that famous charter. bs he 
Wuxx the ſpiritual court was once divided * the tem- 1 
5 different principles and maxims began to prevail in 
that tribunal. The biſhop thought it no ways unſuitable, that 
ſubjects of a different nature from thoſe concerning which 
the temporal courts decided, ſhould be adjudged by different WM 
laws; and, being now out of the influence and immediate 
ſuperintendanee of the temporal judges, he was very ſuc- 
ceſsful in introducing, applying, and gaining . preſcription 
for the favourite ſyſtem of pontifical law, to which every 
| ene, from education. and Wa, had a ros. par- 


Condor 
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iality. The body of canon law foes exceeded the bounds 
| which a concern for the government of the church would 
naturally affix to it. Inſtead of confining their regulations 


dering of all matters of a temporal nature, whether civil or 
criminal. The buying and ſelling of land, leaſing, mort- 
gaging, contracts, the deſcent of inheritance ; the proſe- 
| cution and puniſhment of murder, theft, receiving of thieves, 
frauds; theſe and many other objects of temporal judica- 
| ture are provided for by the canon law; by which, and 
W which alone, it was meant the clergy ſhould be governed as 
a diſtinct people from the laity. This ſcheme of diſtinct go- 
vernment was, perhaps, not without ſome example in the 
practice of the primitive times; when it was recommended 
| that chriſtian men ſhould accommodate differences among 
| themſelves, without bringing ſcandal on the church by ex- 
| poſing their quarrels to the view of temporal judges... For 
this purpoſe, biſhops had their epi/coporum ecdici, or church- 


and when the Empire had become chriſtian, the like practice 
continued, for ſimilar reaſons, with regard to the clergy. 
But this, which was in its deſign nothing more than a ſort 
of compact between the individuals of a fraternity, was 
exalted into a claim of diſtin juriſdiction, excluſive of 
the temporal courts, for all perſons who came under the 
title of clerks, and for many objects which were ſaid to be 


ſeparation now made, in this n between the ſpiritual 
and temporal judges. | 

In the gradual increaſe of this clerical judicature 
ſeparate from the temporal courts, we ſee the means by 
which the eccleſiaſtics in after-times were enabled to per- 


ſecular dominion; whereby they afſumed powers dangerous 
to the crown, and the political freedom of the ſtate. 

Tux increaſe of the clergy in power and conſequence * 
was owing to the influence of the civil and canon law. With 
Vor. I. F theſe 


to ſacred things, the canoniſts laid down rules for the or- 


lawyers ; and, in after-times, their officials, or chancellors : 


of a ſpiritual nature. This attempt was favoured by the 


fect their ſcheme of independent ſovereignty, in the midſt of 
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66 HISTORY OF THE 
CHAP. I. theſe inſtruments they ventured to encounter the eſtabliſhed 
WII IAT authority of the municipal law, whoſe dictates were ſo op- 


8 non polite to their grand ſchemes of eccleſiaſtical ſovereignty. 
| to Sven an entire deſtruction had been made of every eſta- 


a e _” z bliſhment by the Saxon invaders, that the Roman law was 
canon law. quite eradicated. The only remains of this law that could 


be picked up in the Saxon times, were from the code of 
Theodoſius, and ſuch ſcraps of Gaius, Paulus, and Ulpian, 

as {till exiſted in ſome mutilated parts of the Pandects“. 
Theſe remnants of the civil law, like other learning, were 
moſtly in the hands of eccleſiaſtics, who ſtudied them with 
diligence. It was from theſe that they formed a ſtile, and 
learned a method, by which to frame their own conſtitutions; 
which were now growing to ſome magnitude and conſe- 
quence, and began to claim notice as a ſeparate ſytem of 
law of themſelves. 


DURING the reigns of William the Conqueror and Ru- | 


fus, we hear nothing in this country of the civil law* ; 


though the inſtitute, the code, and the novels of Tuſti- | 


nian, had been taught in the ſchool of Irnerius, at Bologna, 


and there were even ſome imperfect copies of the PandeQs 


in France; yet the ſtudy of the civil law did not go on 
= with ſpirit; nor was that ſyſtem of juriſprudence regarded 
| with the univerſal reverence which it acquired afterwards, 
when a complete copy of the Pandects was found at Amalfi, 
A. D. 1137, at the time that city was taken by the Piſans*. 
Tux canon law firſt known in this country was formed 
by permiſſion and under authority of the government, and 
ſcemed to be ſupported by arguments of expediency. The 
exiſtence of a church, with the gradation and ſubordination 
of governors and governed, called for a ſet of regulations 
for the direction and order of its various functions. This 


juriſprudence had been ſuffered to grow up for a long courſe 


4 Oiann. Hiſt. Nap, lib. 11. * 
vol. 2. p. 119. | 


b Duck de aut. 299. 3 
© Ibid. 30). 


was admitted; and under that notion a body of canonical 
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of years. In a national ſyhod held A. D. 670, the codex 
canonum vetus ercleſiæ Remane was received by the clergy*. 

It appears alſo by the before-mentioned charter to the bi- 
ſhop of Lincoln, that William the Conqueror, with the 
advice and aſſent of his great council, had reviewed and 
reformed the epiſcopal laws that were in uſe till his time in 
England. Tt is beyond diſpute that a canon law of ſome 
kind had been long eſtabliſhed here by the ſanction of the 
legiſlature; as may be ſeen in Mr. Lambard's Collection of 
Saxon Conſtitutions *. 
bly not ſo prejudicial to the rights of the ſovereign and the 
ſtate; for which reaſon, as well as on account of the ap- 
pearance they bore of municipal regulations, made at home 


for the government of the church, they had never excited 


any complaint or jealouſy. f 
Bur a compilation of canon law was made by foe de 


- Theſe antient canons were proba-. 


CHAP. 1. 
WILLIAM 


Chartres, in the time of Henry I. containing many extra- 


vagant opinions, calculated to advance the dominion of 
the pope, and the pretenſions of the clergy. 


After this, 
and about fourteen years after the diſcovery of the Pandects, 


in the year 1151, 4 more complete collection of canon 


law was made by Cratian, a Benedictine Monk of Bo- 


logna, and was publiſhed under the title of Decretum : it 


was made in imitation of the Pandects, and was a digeſt of 
the whole pontifical canon law. This is a collection of 


opinions and deciſions, extracted from ſayings of the fa- 


thers, canons of councils, and, above all, from decretal 
epiſtles of popes; all tending to exalt the clerical ſtate, and 
to exempt the clergy from ſecular ſubordination. The ap- 
plauſe this book received from the ſee of Rome and the 
clergy, raiſed it ſoon above all former collections; and it 
became the grand code of eccleſiaſtical law, upon which 
the en en reſted all its hopes and Farne 


* Seld. Notes to Eadm. 
x * Leg. Ang. Sax. p. 292. 
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Tun canon and civil law had before been ſtudied and 
profeſſed by the ſame perſons; and the union of theſe two 
laws was now drawn clofer. The canon law was from 


the beginning under great obligations to the. civil ; the 
very form in which it now appeared was evidently bor- 


rowed from thence; and whatever was moſt excellent in it, 


was acknowledged to be copied from that model. Theſe 
two ſyſtems now became ſo connected, and in ſo near a de- 
gree of relation, that a learned writer fays, the one could 


not ſubſiſt without the other. They afforded each other a 


mutual ſupport; they had the ſame profeſſors; and it was 


requiſite to the fame and preferment of a churchman, that 
he ſhould be both a civilian and a canoniſt. 


WHEN theſe two laws were brought into this high re- 
pute, Yacarius came into England, and, A. D. 1149, to- 


. wards the end of Stephen's reign began to read lectures, 
at Oxford, on the canon and civil law. Upon this an alarm 


was raiſed, and the king, apprehenſive of the conſequences 


to which theſe new doctrines might lead, in the year 1152, 


or thereabouts, is faid to have forbid the reading of books of 
the canon law; a prohibition that could not be meant to 
extend to that canon law which had long been admitted 
and ratified, but probably only to the novel and bold opi- 
nions contained in the collection of Ivo de Chartres, and 
more particularly in that lately made by Gratian. 

INDEED the uſe of the canon law became now a ſubject 
of very ſerious conſideration. The canons before admitted 


here were very antient; many of them had received a legiſ- 
| ative ſanction, and by long continuance they had ingrafted 
_ themſelves into the conſtitution of the country; but a ſet 


of opinions entirely new was advanced by the publication 
of the Decretum, which, from the parade of the work and 
the ſupport it received from the ſee of Rome, had the 
appearance of a promulgation of laws impoſed « on the chrif- 


n Joh. Saliſb. de nug. curis. 
; tian 
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tian world by the fole and ſupreme authority of the pope. CHAP.. 
WE From a queſtion on the utility, 25 it had been before in WILLIAM | 
= ſome reſpeQs, it became now a queſtion upon the authority ca WER on” 
oft theſe laws!. The conteſt between the ſecular and eccle- 
RE Gatical tate was thenceforward more violent, as the Points 4 1 1 N. 
Ei | upon which it aroſe were more important. » | 
NoTw1iTHSTANDING the prohibition of king Stephen, 
the ſtudy of the civil and canon law was univerſally pro- 
| moted by the clergy. Educated in opinions calculated to _ 
promote the benefit and emolument of their own order, it 
was not much to be wondered, that they ſtruck in with the ® 
| deſigns of the pope, and ſtood firmly upon the maintenance 
of their own pretended rights and privileges. | 
Tux active ſpirit of the clergy did not want inſtruments 
to work with: the body of canon law lately publiſhed by 
| Gratian furniſhed authority and een for every ſpe- 
cies of uſurpation. 
Tux doctrines of the canon law, as delivered inthe De- — 
cretum, tended to mark more ſtrongly the diſtinction between ; 
| clergy and laity, and the great deference due to the former. 
It is there laid down, that a cuſtom againſt the decree of a | 
| pope is void; and that all men muſt obſerve the pope's com- 
mand. It is made an anathema to ſue a clergyman before 
a lay judge; if a lay judge condemn or deſtroy a clerk, he 
is to be excommunicated ; a clerk may implead a layman 
before what judge he pleaſes; judges who compel a clerk 
to anſwer to a ſuit before them, ſhall be excommunicated; 
a layman cannot give evidence againſt a clerk ; with num- 
berleſs extravagancies of the ſame kind. Such notions did 
the canoniſts propagate for law reſpecting churchmen, in 
the reigns of Henry II. of Richard, and of John. 
InDEED it was not till theſe Joctrines had generally 

prevailed, that the ſeparate eſtabliſhment of eccleſiaſtical 
Judicature gained mucheſtrength. It was not till the publi- : 
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1 HISTORY OF THE 


CHAP, Il. cation of the Decretum, and the growing authority of the 
Fi canons had given ſome order, conſiſtence, and ſtability to 
cox WEROR ſpiritual government, that the excluſive juriſdiction of theſe 

courts was an object of very important conſideration, or 

J on * that their claims were urged to any great extent. 

Some cauſes, apparently clerical, had continued to hang 
about the temporal courts, particularly thoſe concerning 
tithes; which, being the iſſues of freehold property, and ſo 
partaking of its nature, could hardly be conſidered as 

"R merely ſpiritual k. Accordingly ſuch pleas were held both 
In the eccleſiaſtical and temporal courts till the time of 
Henry II. After that, tithes came under the notice of our 
courts of common law only in an indirect proceeding ; 
ſuch as on prohibitions, writs of right of advowſon, or by 
ſeire facias!, an antient proceeding ſince aboliſhed by parlia- 
ment v. The prerogatives of the hierarchy, and the juriſ- 
diction of the eccleſiaſtical courts aſſiſted each other in ex- 
tending their influence. The courts grew in authority, and 

the biſhops roſe in their pretenſions. 

AMONGST other attempts to aggrandiſe themſelves, the 
clergy did not omit ſo valuable a ſubject of acquiſition as 
benefices. A benefice, being an eleemoſynary proviſion 
for a perſon who officiated inthe diſcharge of religious du- 
ties, was originally in the fole difpoſal of the founder; and 
was conferred, like other donations, by inveſtiture z but the 
biſhops, as having the ſuperintendence over ſpiritual things, 
claimed a right of controul over theſe” gifts. "This occa- 

ſioned a conteſt between patrons and the biſhops for many 
_. years; till at length the antient way of inveſtiture intirely 
ceaſed about the reigns of king Richard and John, and 
lay-patrons became obliged firſt to preſent their clerks 
to the biſhop, who, according to his diſcretion, gave them 
inſtitution v. A like method of filling vacant biſhopricks 
was claimed by the popeʒ but the . reſiſtance of ſome 
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* Selden's Tithes, 387. m By — Fd, III. 
1 Ibid, 422. : | Selden's Tithee, 383. Us 
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5 | 4 our kings defeated all his attempts; though, as uſual, he 
2a 5 WILLIAM 
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never receded from the pretended right. 
Tur appointment, however, to biſhopricks was, to a 
| . put under the controul of the pope. In the time 
of Henry I. a biſhop elect was to receive inveſtiture of his 


temporalties f fröm the king, of whom all biſhops held their 


lands as baronies. This was performed by the king's de- 
 livering to the biſhop a ring and croſier, as ſymbols of his 
ſpiritual marriage to the church and of his paſtoral office; 
and hence called inveſtiture per annulum ei baculum ; 
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- after this the biſhop uſed to do homage to the king, as to is 


his liege lord. But that King finding it expedient to give 
way to the demands of the pope, reſigned this power and 
ceremony of inveſtiture, and only required that biſhops 
ſhould do homage for | their temporalties: and king 


John, to obtain the protection of the pope, was contented - 


to give up, by charter, to all monaſteries and cathedrals, 
the free right of eleQting their prelates, whether abbots 
or biſhops.. He reſerved only to the crown the cuſtody of 
the temporalties during the vacancy; the form of grant- 
ing a licence to proceed to election (ſince called a congẽ 
d'ẽlire), on refuſal whereof the electors might make their 
election without it; and the right of approbation after- 


wards, which was not to be denied without a reaſonable 


and lawful cauſe. This grant was expreſsly recogniſed 


and confirmed by king John's Magna Charta; was again 
eſtabliſned by ſtat. 25. Ed. III. ſt. 6. c. 3.; and continued 
the law and practice till the time of Henry VIII. 

Io return to the progreſs of eccleſiaſtical judicature. 
There were two ſubjects of juriſdiction which the ſpiritual 
court gradually drew to itſelf and endeavoured to appropri- 
ate : theſe were marriages and wills; which latter led to the 
cognizance of Jegacies, and the diſpoſal of intſtates effefts. 

MaxrIace, being a contract dictated and ſanctioned 
by the law of nature; and entitling the parties to certain 
civil al rights, ſeems to have nothing in it of ſpiritual cog- 


nizance; 
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nizance; but the church of Res having e it into 
a ſacrament, it became entirely a ſpiritual contract, and as 
ſuch fell naturally within the eccleſiaſtical juriſdiction, very 
ſoon after its ſeparation from the ſecular court; it followed 


| almoſt of conſequence, that the ſpiritual court ſhould like- 


wiſe determine queſtions of legitimacy and baftardy.. 

Casts of wills and inteſtacy, as they were, in their na- 
ture, leſs allied to the ſpiritual function, did not entirely 
ſubmit to the ecclefiaſtical juriſdiction. It appears from 
Glanville, that in the reign of Henry II. the juriſdiction of 


perſonal legacies was in the temporal courts”. But not- 
withſtanding this, if there was a queſtion in the temporal 


court, whether a teſtament was a true one or not; whe- 
ther it was duly made, or whether the thing demanded was 
really bequeathed; ſuch plea was to be heard and deter- 
mined by the court chriſtian; becauſe, ſays our author, 
all pleas upon teſtaments are properly cognizable before the. 
ecclefiaftical judge *. Thus the validity of a teſtament, or the 
bequeſt of a legacy, was to be certified by the ſpiritual 


court: nevertheleſs, as in caſes of baftardy the court chriſ- 


tian did nothing more than anſwer the mere queſtion, whe- 
ther baſtard or not, and the conſequence of deſcent and 
title was left to be determined at common law; ſo were 


the conſequences of a teſtament, as the recovery and pay- 
ment of legacies, to be heard and determined in the tem- 


poral courts. | '1 


By the manner in which Glanville ſpeaks of the probate 
of wills, it ſeems as if that courſe of authenticating wills 
had been long in uſe. The beginning, or ſteps, by which 
this innovation eſtabliſhed irſelf, it is not eaſy to trace: it 
lies buried in that obſcurity which involves not only the 


origin of our municipal cuſtoms, but the incroachments 
gradually made upon them by the civil and canon law. 


WHEN the eccleſiaſtical court had once the probate of 
wills, it appeared no very great enlargement of JjurifdiRion | 


Lib. 7. c. 6, 7. ? Ibid, e 
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b add the power of enforcing the execution of them, in 

Way ment of legacies. But there are no teſtimonies of rhoſe 
mes that warrant us to conclude, that this had generally 


Wbtained before the reign of Henry III... 
Ir ſcems doubtful, whether the mode uſed by the Saxons 


luring the whole of this period. A law of Henry I. 
s, that upon a perſon dying inteſtate, thoſe who were 
ntitled to ſucceed ſhould divide his effects pro animd ejus. 
This is the firſt mention in our law of a diſpoſition of an 


or the diſtribution of the eſtates of inze/fates continued 


* 


T5... 


* 
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WW: teſtate's effects for the benefit of his ſoul; but there is no 


1 mention of the controul or intermeddling of the biſhop, 


erer in this law, or, even later than this, in Glanville; 


b | although he expreſsly mentions the nm of the 


church as to teſtaments. 


any freeman died inteſtate, his chattels ſhould be diſpoſed 
of by the hands of his next of kin, per viſum eccleſie, by 
the advice and direQion of the ordinary, ſaving to all 
creditors their debts. This clauſe, it is ſaid, was word for 
word in the charter 9 Hen. III. and is to be ſeen in ſeveral 
manuſcripts of it“; but being left out of the exemplifi- 
cation of this charter on the roll 25 Ed. I. from which is 
copied the Magna Charta in our ſtatute books, it is not 
now found there. This proviſion was probably inſerted 
by the contrivance of the biſhops, who, with Pandolfo the 
| pope's nuncio, were with John at Runnymede. There 
was not wanting colour for a proviſion like this; for as the 
ſtatute of Henry I. before alluded to, had expreſsly ſaid, 
that the diſtribution was to be pro animd inteſtati, the bi- 
ſhops ſeemed, by their holy function, to be beſt qualified 
to ſee this office performed with fidelity. Hence it was, 
that, in after-times, this power was delegated by the ordi- 


« Seld. Works, vol. 3. 16. wid 1676. 


rity 


In king John's charter it was 8 provided, that PI | 


nary to the next of kin, in letters or otherwiſe; an autho- 
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CHAP. Il. rity grounded upon theſe words of the charter, per viſune 
nd eccle gr though there are no documents that aſſure i us this 


bad rnoR law was put in force during the reign of king John. 80 f 
. 1 = Ix the reign of Stephen the clergy began to draw into 9 
J O 


| the ſpiritual court the trial of perſons pro Jefio one Alti, that I 
Y is, for breach of faith i in civil contracts. By! means of this ; 
they took cognizance of many matters of contract which 
belonged properly to the temporal court. This was the 
boldeſt ſtretch which that tribunal ever made to extend i its 
authority, and would, in time, have drawn within its ju- 
riſdiction moſt of the tranſactions of mankind. The pre- 
tence on which they founded this claim Was probably this: 
that oaths and faith ſolemnly plighted being of a religious 
nature, the breach of them more properly belonged, to, the 
ſpiritual than to the lay tribunal. | 
Tux circumſtances of the times ee very Moors to 
encourage the clergy in their ſcheme of oppoſition to the 
' ſecular power. The proviſion for the clergy. was in thoſe 
days very precarious, and left them at the mercy. of their 
A patrons. Being, in general, from their ſunction, conſidered 
_: » as a ſacred body of people, when oppreſſed and ill-treat- 
| ed by. potent lords, they drew the compaſſion of many, 
ih and particularly the ſupport of their biſhops ; who, in their 
turn, receiving as little favour from kings, were continually 
increaſing their ſtore of merit with the ſovereign pontiff by 
the many ſtruggles they engaged in on their own account, 
and on account of their inferior brethren. The pope, no un- 
grateful ſovereign, always diſtinguiſhed his zeal in ſupport- 
ing his biſhops, as they did in ſupporting the lower 
clergy; till the ſeveral orders of eccleſiaſtics, united in a 
common cauſe, and ſharpened againſt the laity by long con- 
_ tention, encouraged each other, by every motive of defence 
and aggrandiſement, to contribute in their ſtations. to pro- 
mote the power of the church. The pope having made 


Seld. Works, vol. 3. 1679. 


* 


5 5 | uſe 


0 
9 2 3 , ſe of the biſhops to gain and govern the clergy, united all 
Kb cic powers to eſtabliſh a dominion over the laity; and no 
1 * caſion was let paſs in which any of them could ſnatch an 
1 advantage. 

W Henar I. being ſeated on the throne by a doubtful title, 
| thought i it prudent to gain the clerical part of his ſubjects 
by ſome conceſſions. Stephen, who owed his authority 
entirely to them, went further. By theſe means they ac- 
= quired ſuch confirmed ſtrength and habitual reverence from 
WE the people, that, notwithſtanding all the power of Henry II. 

and the ſpirit with which he aſſerted his ſovereignty and inde- 


= dircaly contrary to that which he had promiſed himſelf ; ſo 

Wo that, after ſome conceſſions and connivance, to which he 
ſubmitted in fits of repentance, his reign-ended in a firm 
eſtabliſhment of the clergy in moſt of their extraordinary 
claims of privilege and juriſdiftion. 


ning the limits of eccleſiaſtical power, fills up a great part 
of that king's reign. To give weight to his fide of the 
| conteſt, and, inſtead of debating, to effect a clear deciſi on, 
Henry procured an act of the legiſlature formally enacting 
the principal points of controverſy for which he contended. 
This was the famous Conſtitutions of Clarendon. 

AT a great council held at Clarendon, A. D. 1164, in 
the roth year of his reign, a code of laws. was brought 
forward by the king, under the title of he ancient cuſtoms of 
the realm ; and as Becket had ſolemnly promiſed he would 
obſerve what were really ſuch, the king procured the prin- 
cipal propoſitions in diſpute to be enacted, and declared by 


us to judge ſo well of the pretenſions of the clergy, as a 


at length. They are contained in ſixteen articles; ten of 
which were conſidered by the ſee of Rome as ſo hoſtile to the 


| rights of the e clergy, that pope Alexander i in full conſiſtory 
paſſed 
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1 pendence, the conteſt he had with Becket tended to an iſſue 


Tux conteſt that Henry II. had with Becket concern- 


peruſal of theſe Conſtitutions ; they ſhall therefor? be ſtated 
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of Clarendon. 


the council under that denomination. Nothing will enable 
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paſſed * a ſolemn condemnation on them ; the other ſix be © 


tolerated, not as good, but leſs evil. 1 ſix articles were 
the 2d, 6th, 11th, 13th, 1 4th, and 16th. 


Tux ad, Churches belonging to the ſee of our lord the 


king cannot be given away in perpetuity, without the con- 
ſent and grant of the king. 6th, Laymen ought not to be 


accuſed, unleſs by certain and legal accuſors and witneſſes, 
in preſence of the biſhop, ſo as that the archdeacon may not 
loſe his right, nor any thing which ſhould thereby accrue 
to him; and if the offending perſons be ſuch as none will 
or dare accuſe them, the ſheriff, being thereto required by 


the biſhop, ſhall ſwear twelve lawful men of the vicinage or 


town before the biſhop, to declare the truth according to 
their conſcience. 11th, Archbiſhops, biſhops, and all dig- 
tified clergymen t, who hold of the king in chief, have their 
poſſeſſions from the king as a barony, and anſwer thereupon 
to the king's juſtices and officers, and follow and perform 
all royal cuſtoms and rights, and, like other barons, ought 


to be preſent at the trials of the king's court, with the ba- 


rons, till the judgment proceeds to loſs of members, or 


reſiſt the archbiſhop, biſhop, or archdeacon, in doing juſtice 
upon him or his, the king ought to bring them to juſtice z 
and iß any ſhall forcibly reſiſt the king in his judicature, 
the archbiſhops, biſhops, and archdeacons, ought to bring 
him to juſtice, that he may make ſatisfaction to our lord 
the king. 
feiture to the king, ought not to be detained in any church 


or church-yard againſt the king's juſtice, becauſe they be- 


long to the king, whether they are found within churches, 
16th, The ſons of villains ought not to be 


ordained without the conſent of their lord, in whoſe lands 
they are known to have been born. 


Travs was the pope pleaſed to tolerate ſuch of theſe arti- 


n 


13th, If any nobleman of the realm ſhall forcibly | 


14th, The chattels of thoſe who are under for- 


cles as either did not at all affect the clerical ſtate, or rather 2 | 


t So unwver ſo des is conſtrued by Lord Littelton in his Hen. II. vol. 4. 8 | 
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contributed to aid and ſupport it; and were thrown in, CHAP. 1. 
probably, to qualify and temper thoſe which were evidently WILLIAM 
hoſtile ,to the eccleſiaſtical ſovereignty. The ten which CONQUEROR 
were condemned by the pope, were as follow. 

Tux iſt, If any diſpute ſhall ariſe concerning the 

| advowſon and preſentation of churches between laymen, or 

between eccleſiaſtics and laymen, or between eccleſiaſtics, 
let it be tried and determined in the court of eur lord the 
king. 3d, Eccleſiaſtics charged and accuſed of any matter, 
and being ſummoned by the king's juſtice, ſhall come into his 
court to anſwer there concerning that which it ſhall appear 

to the king's court is cognizable there; and ſhall anſwer in 
the eccleſiaſtical court concerning that which it ſhall appear 
is cognizable there; ſo that the king's juſtice ſhall ſend to the - 
court of holy church, to ſee in what manner the cauſe 
ſhall be tried there; and if an eccleſiaſtic ſhall be convicted, 
or confeſs his crime, the church ought not any longer to 
give him protection. 4th, It is unlawful for archbiſhops, 
biſhops, or any dignified clergymen of the realm, to go 
out of the realm without the king's licence; and if they 
go, they ſhall, if it ſo pleaſe the king, give ſecurity that 
they will not, either in going, ſtaying, or returning, pro- 
cure any evil or damage to the king, or kingdom. 5th, 
Perſons excommunicated ought not to give any ſecurity 
by way of depoſit, nor take any oath, but only find gage 
and pledge to ſtand to the judgment of the church, in 
order to abſolution. 7th, No tenant in capite of the king, 
nor any of the officers of his houſhold, or of his demeſne, 
ſhall be excommunicated ; nor ſhall the lands of any of 
them be put under an interdiQ, unleſs application ſhall firſt 
have been made to our lord the king, if he be in the king- 
dom, and if not, to his juſtice, that he may do right con- 
cerning ſuch perſon; and in ſuch manner, as that which 
ſhall belong to the king's court ſhall be there determined, 
and what ſhall belong to the eccleſiaſtical court ſhall be 
ſent thither to be there determined. 8th, Concerning ap- 
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| biſhop's court; ſo that it ought not to proceed any further 
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peals, if any ſhall ariſe, they ought to proceed from the 
archdeacon to the biſhop, and from the biſhop to the arch- 


biſhop: and if the archbiſhop ſhall fail in doing juſtice, 


the cauſe ſhall at laſt be brought to our lord the king, that, 


by his precept, the diſpute may be determined in the arch- 


without the king's conſent. gth, If there ſhall ariſe any 
diſpute between an eccleſiaſtic and a layman, or between a 


layman and an eccleſiaſtic, about any tenement which the 


eccleſiaſtic pretends to hold in eleemaſynd, and the layman 
pretends to be a lay fee, it ſhall be determined by the judg- 
ment of the king's chief juſtice, upon a recognition of 


twelve lawful man, utrùm tenementum fit pertinens ad elee- 


moſynum, frve ad fædum laicum. And if it be found to be 


in eleemoſynd, then it iſhall be pleaded i in the eccleſiaſtical 


court ; but if a lay fee, then in the king's court, unleſs 
both parties claim to hold of the ſame biſhop or baron : 


and if they do, then the plea ſhall be in his court; pro- 


vided, that by ſuch recognition, the party who was firſt 


ſeiſed ſhall not loſe his ſeiſin till the plea has been finally 


determined. 1oth, Whoſoever is of any city, or caſtle, 


or borough, or demeſne manor of our lord the king, if 
he ſhall be cited by the archdeacon or biſhop for any 


offence, and ſhall refuſe to anſwer to ſuch citation, may 


be put under an interdict; but he ought not to be ex- 


communicated till the king's chief officer of the town be 


applied to, that he may, by due courſe of law, compel 
him to anſwer accordingly; and if the king's officer ſhall 


fail therein, ſuch officer ſhall be in miſericordid regis ; and 
then the biſhop may compel the perſon accuſed by eccleſiaſti- 
cal juſtice. 12th,Pleas of debt, quæ fide interpoftd debentur, 
vel abſque interpg gfitione dei, whether due by faith ſolemnly 
pledged, or without faith fo pledged, belong to the king's 


judicature. 1 5th, When an archbiſhopric, or biſhopric, 


or abbey, or. priory of royal foundation, ſhall be yacant, 


it ought to be in the hands of the king, and he ſhall re- 
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ceive all the rents and iſſues thereof, as of his demeſne. ; 
And when ſuch church is to be filled, the king ought to 


ſend for the principal clergy thereof, and the election ought 
to be made in the king's chapel, with the kings aſſent, and 
the advice of ſuch of the prelates of the kingdom as he 
ſhall call for that purpoſe u; and the perſon elect ſhall there 
do homage and fealty to the king as his liege lord, of life, 
limb, and worldly honour (vin his * * he ond 
conſecrated *. 

- THESE endenden were calculated to give a Ada 
limitation to the ſecular and ecclefiaſtical-judicature z and 
furniſhed a baſis on which theſe ſeparate juriſdictions might 
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have been founded, without any inconvenience to the na- 


tion, or diminution of the temporal authority; and they were 
with that view confirmed, A. D. 1176, at a council held 
at Northampton. But the king, overcome with ſhame for 
the murder of Becket, with which he was charged, and 


ſtruck with a panic of ſuperſtition, gave way to the torrent, 


and endeavoured to reconcile himſelf to the holy ſee by an 


ample concurrence with all its demands; at leaſt he deſiſted 


from executing thoſe laws for which he had ſo many 


years been contending. It appears, moreover, from a letter 
which he ſent to the pope by the hand of Hugo Petrileo, the 
legate, that, not vil hſlanding the oppoſition of the greateſt and 

wiſeft men in his kingdom, he had, at the interceſſion of the 
legate, and out of reverence and devotion to the ſee of 
Rome, made the following conceſſions: That no clerk 
ſhould, for the future, be brought perſonally before a ſe- 


cular judge for any crime or tranſgreſſion ! whatſoever, ex- 


cept only for offences againſt the foreſt ws, or in caſe of 


V Debet fieri electis aſſeuſu domini from the 88 mad of 


regis, et conſilis per ſenarum regni quas Becket's Life and Epiſtles, which is 
ad hoc faciendum wecaverit, probably the moſt ancient and correct 
* Vid, Wilk. Ang, Sax. Leg. p. copy of them. | 
321. and alſo in Litt. Hen, Il. vol. 4. De aliquo foris-fadte. 
414. 4 copy of theſe Conſtitutions | | 


a lay 
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a lay fee for which lay ſervice was due to the king, or to 
ſome other ſecular perſon. He promiſed, that any perſon 
convicted, or making confeſſion before his juſtice, in the 
preſence of the biſhop, or his official, of having knowingly 


| — premeditatedly killed a clerk, ſhould, befides the uſual | 


puniſhment for killing a layman, forfeit all his land of in- 


heritance for'ever*. He alſo promiſed, that clerks ſhould 


not be compelled to ſubmit to the trial by duel; and more 


over, he promiſed not to retain in his hands vacant bi- 


ſhoprics or abbeys beyond the term of one year, unleſs from 


urgent neceſſity, and evident cauſe of delay, not falſely pre- 


tended *. It is ſaid *, that Henry, by charter, granted to 


the clergy the cognizance of cauſes matrimonial; but nei- 


ther this nor any other of the foregoing conceſſions were 


_ enacted by authority of parliament, during any part of this 


king's reign ; nor did he himſelf obſerve them, except in not 


. compelling criminal clerks to appear before a lay judge, as 


before ſtipulated, and in exempting them in all caſes from 
the trial by duel. The ſtatutes of Clarendon concerning 
eccleſiaſtical matters ſubſiſted unrepealed and confirmed; 

but were ſuſpended in part by a . connivance of 


the executive power . 


Tux eſtabliſhment which the clergy rained i in this reign 


 wasnot weakened in thoſe of his ſucceſſors. Richard I. was 


redeemed from his captivity by the aid of his ſubjects; 
among whom the zeal of the eccleſiaſtics, who readily 
converted their plate and other yaluables to the ranſom of 


their king, was particularly diſtinguiſhed. This gave 
them every thing to hope from the king's gratitude; nor 


were they diſappointed in their expectations. The feudal 


| ſubjeQion under which John laid his kingdom to the pope, 


7 What extraordidary penalty was d Sir Roger Owen MSS. p. 397. 
this, when laymen, at that time, for- © Sir Roger Owen fays, the king 
feited their lands in caſes of felony? obtained à parliamentary repeal of 

» Wilk. Leg. Ang. Sax. p. 331. the Conſtitutions of Clarendon. MSS. 
Lite. Hitt, Hen. II. vol. 4. 2 296. p. 404. 
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diſtinQivns before claimed bow churchmen 

Ix this manner did the influence of the civil 15 canon 
hw w gradually increaſe ;/ but theſe laws were hot 
the ecclefiaſtical courts, where they were'profefſedly the only 
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the 


rules of deciſion : they, by degrees, inter wove themſelves wh 


into the municipal law, and furniſhed it with helps towards 


improving its native ſtock. The law of perſonal property 
was in a great meaſure borrowed from the imperial, and 
the rules of the deſcent of lands wholly from the canon 
law : to theſe might be added many other inſtances of imi- 
tation, too long to be enumerated in the preſent work. 

Tusk two laws, as the Norman had before, obtained 
here by ſufferance and long uſage. Such'parts' of them as 
were fitting and expedient, were quietly permitted to grow 
into practice; while ſuch as were of an extravagant kind 
occaſioned clamour, were called uſurpations, and, as ſuch, 
were ſtrongly oppoſed. What was ſuffered to eſtabliſn it- 
ſelf, either in the clerical courts, or by mingling with the 
ſecular.cuſtoms, became ſo far part of the common law.of 
the realm, equally with the Norman; for though of later 
birth, it had gained its ben by the ſame e a * 
of immemorial N 042 arab doh 


| 4. by 
the ſame cenfure would be at leaſt 28 
you in one a8 in the other caſe. 
A compariſon of our law with 
thoſe two ſyſtems of Juriſprudence, - 
would, in my mind, be an enquiry of 
equa} attach, and much more to 
the purpoſe of a hittory of the 


«This i all that 1 e 
ſary to tate cencerning the preva- 
lence of the civil and canon law, 
ad the influence they 'both had 
upon the common cuſtora of the 
realm; and 1 have heard no com- 
plaint, as in the caſe of feuds, that 
this part of the work is at all de- 
fective 2 indeed, I ſhould not won - when applied to the ſo-much-admired 
ſyitems of foreign feuds. This is ſaf- 
ſketch too prolix; ſo much are uf ficiently evinced by the curſory re- 
ſtudies and opinions directed by fa- marks already made reſpecting theſe 
ſnion. But it ſeems to me, if the il- two laws. It further appears by the 
luſtration of our ancient law had been works of Glanville, 4 and 
the ſole object of attention, and not a other old authors, who certainly 
prepoſlefſion in favour of 2 topic wrote the law of their time, and not 
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* 5 
% 
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Ir had been a very ancient cuſtom among the Normans, 


ite both in their own- -country and 1 in France, to try titles to 


land, and other queſtions, by duel. When William had 
ordained that this martial practice of his own country ſhould 
be obſerved here in criminal trials, it became very eaſy to 
introduce it into civil ones; and being only uſed. in the 
curia regis, it had not, among the other novelties of that 
court, as it certainly would have had in the county court, 
or any other of the ancient tribunals 00040 RP 
| appearance of ſo ſingular an innovation. ah 14) 

Wirk all its abſurdity, this mode of trial was not 
with ſome marks of a rational reliance: on teſtimony, 
and vouchers for the truth of what was in diſpute z- for it 
was never awarded without the oath of a credible: witneſs, 
| who would venture his life in the duel for the truth of 

| What he ſwore. © I am ready,” ſays the party litigant, 
4 to prove it by my freeman John, whom his father on 
a mann by the duty he owed him, that 


often and too inconfiderately ſaid; jt 
and it is confirmed by marks of con- 
- formity+ or imitation, in inſtances, 


where no ſuſpicion of fabrication was 
ever entertained. 

The civil and canon law ſeem in 
a particular manner to be objects of 
curioſity to an Engliſh lawyer ; they 
have long been domeſticated in this 
country; were taught at our univer- 
fities as 4 part of a learned educa- 
tion, and the road to academic ho- 
nours; they have entered into com- 
petition with the common law; and, 
though unſucceſsful in the Aruggle; 
were ſtill thought worthy to be re» 
tained in our eccleſiaſtical courts; 
and there became the model by which 
our national canons and provincial 
conſt itutions were framed. Theſe 
two la wa, therefore, ſtand in a much 
nearer relation to the common law, 
than the feudal law of Lombardy, or 


of. any foreign country; none of which 


can boat any pretenſions equal to 
thoſe abovementioned. 2 


Not wichſlaading this cloſe affinity 


between the civil and canon law and 
our own, I thought, that to enter 


into a particular compariſon of ſuch 
parts of thoſe laws' as ſeemed' more 
remarkably to relate to the common 
law, was an enquiry not ſtritly with- 
in the compaſs of the preſent Hiſtory; 
and therefore I declined it, for reaſons 
ſimilar to thoſe I have before given 
with regard to foreign feuds. 

1] cannot, however, leave this ſub- 
ject without expreſſing a wiſh, that 
the early connexion of our law with 
the civil and canon law was more fully 
inveltigated than it has yet been. The 
hittory: and preſent ſt ate of thoſe two 
laws in this country, and of our own 
national canon law, ſeems alſo to have 
been not yet ſufficiently developed. ' 
To this it may be anſwered; that there 
is at leaft as great want of curioſity 
upon this topic, as of ' information : 
and I am ſure I do not pretend to de- 


terrmine which. of theſe is the cauſe; 


and which the effeq, of the other. 
if 
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« if at any time he ſhould hear of a ſuit for this land, he cu Ab, U. | 
——— 
« ſhould hazard himſelf in a duel for it, as for that which his WILLIAM | 
«© father had ſeen and heard *.” Thus the champion of the. DYC 
| demandant 4 ſuch a one as might be a fit witneſs 3 and cone 
on that account the demandant could never engage in the J 0 1 u. | 
combat himſelf: but the other party, who was defendant, 
or tenant, in the ſuĩt, might engage © either in bis own Per- | 
ſon, or by that of another. : 
TT is difficult to ſay what matters were, at one time, 
ſubmitted to this mode of trial. Perhaps ar firſt: all que - 
ſtions of fact might, at the option of the demandant, have 
been tried by duel. In the reign of Henry II. it was de- 
cifive in pleas concerning freehold; in writs of right; 1 
in warranty of land, or of goods ſold; debts upon mort- 
gage or promiſe ; ſureties denying their ſuretyſnip; the 
validity of charters; the manumiſſion' of a villain; que- 
ſtions concerning rn all theſe might babe been 22 
by duell. ö 
NorwirksTA ND the grneteb bent of this | 
to admit the propriety of a trial ſo ſuitable to their m | 
genius, there muſt have been men of gravſty and Hal 
amongſt them at all rimes; and'perſons of that character 
would always reprobate ſo ineffectual and cruel a coed F 
ing. Conſiderations of this kind at laſt effected a' chang! 
We find in the reign of Henry II. that many qlleſtions” Of erial by jury. 
of fack relating to property were tried by twelVe Aber et 
legales homines juratos, ſworn to ſpeak the truth; who were 
ſummoned' by the ſheriff for that purpoſe. This tribunal 
was, in ſome caſes, called % iſa, from aſidere, as it is ſaid, 
becauſe they ſat together; though it is moſt probable, and 
indeed ſeems intimated by the manner in which Glanville" 
often expreſſes himſelf, that if was emphatically ſo called 


9 e bs the tre ſpirit of the _ Co/ ue, is vo, che Ps fonts 
old juriſprudence, as well as of chi- Che ara, e in ogns tempo, che ti piace, 
valry, makes Rinaldo reſer to the Sc abbian a far prova pis veratr. 
trial of arms, as equal to if not Orl. Fur. cant. 31. taps. 198- 

Hronger than chat by teſtimony. * Glaay. paſſe. . 
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75 HISTORY, OF THE 
CHAP. I. from the offiſa (as laws were then termed), by which the 
WILIA application of this trial was, in many inſtances, ordained.” 
13 QUEROR On other occaſions this trial was called jurata, from the 
I, Tee,» juratos, or ſuratores, who compoled it; Of the origin of 
14228 5 this trial [by t twelve jurors, and the introduction of i it into 
this country, we ſhall next enquire. | | 
Tat trial per duodecim furatos, called rl = mh had ob- 
| tained among the Scandinavians at a very early period; but 
having gone into diſuſe, was revived, and more ſirmly eſta- 
bſiſhed, by a law of Reignerus, ſurnamed Lodbrog, about. 
the year A. D. 8205. It was about ſeventy years after 
this law, th at, Rolle led his people into Normandy, and, 
among other cuſtoms, carried with him this method of 
trial; it was uſed there in all cauſes that were of ſmall 
importance. When the Normans had tranſplanted them- 
ſelves, into England, they were defirous of legitimating 
this, as they did other parts of their juriſprudence ; and they 
endeavoured to ſubſtitute it in the place of the Saxon ie 
zores, to which tribunal i it bore fome ſhew of affinity. 
Tas earlieſt mention we find of any thing like a jury, 
was in the reign of William the Conqueror, in a cauſe 
upon a queſtion of land, where Gundulph, biſhop of Ro- 
cheſter, was a party. The king bad referred it to the 
county, that is, to the ſectatores, to determine in their county 
Court, as the courſe then was, according to the Saxon 
eſtabliſhment; and the ſectalorec gave their opinion of the 
matter. But Odi, biſhop of Bayeux, who preſided at the 
hearing of the cauſe, not ſatisſied with their deter- 
mination, directed „ that if they were ſtill confident that 
they ſpoke truth, and perſiſted in the ſame opinion, they 
ſhould chuſe e lve from among themſelves, who ſhould 
confirm it upon their oaths * It ſeems as if the biſhop 
had here taken a ſtep which was not in the uſual way 
of proceeding, but which he ventured upon in confor- 
mity with the practice of his own country; the general 4 


e Hick. Theſ. Dill. Epiſt: 38, 39, 40. Text. Roff. apud Hickes, ut \ op. ho 
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ENGLISH L A W. 3 4 
law of England being, that a judicial enquiry. concerning CHAP 0; | 
a fact ſhould be collected ber omnes comitatũs probes homines. WILLIAM 
Thus it appears, that in a cauſe where this ſame Ode was : CONQUER: v4 
one party, and archbiſhop Lanfranc the other, the king 9 0 0 * 

directed TOTUM comitatum conſidere; that all men of the 
county, as well French as Engliſh, (particularly the Latter) | 
that were learned in the law and cuſtom of the realm, | f 
ſhould be convened : upon which they all met at | Pinendena, 
and there it was determined AB OMNIBUS illis probig, and 
agreed and adjudged 2 toto comitatu. In the reign of Wil- 
liam Rufus, in a cauſe between the monaſtery of Croyland | 

and Evan Talbais, in the county court, there is no men- 
tion of a jury; and fo late as the reign of Stegen, in 2 
cauſe between the monks of Chriſt- Church, Canterbury, and 
Radulpꝰ Picot, it appears from the acts of the court fy that it 

was determined per judicium rorius couiraxrus!. 

Tas trial by an indefinite number of ſectarores or iter AP 
of court continued for many years after the Conqueſt": 
theſe are the perſons meant by the terms purer curiæ, and 

;judicium parium, ſo often found in writings of this period. | 
Succeſhve attempts gradually introduced jurors to the ex- 
eluñon of the /2Fatores ; and a variety of practice, no 
doubt, prevailed till the Norman law was thoroughly eſti 
bliſhed . It was not till the reign 'of Henry II. that the 
trial by jurors became general; z and by that time, the 
king's itinerant courts, in which there were no pares curiæ, 
had attracted ſo many of the country cauſes, that, 40 

ſeFatores were rarely called into action . 

Tux ſudden progreſs then made in bringing this trial in- Of trial by che 
to common uſe, muſt be attributed to the law enacted by 2288 | 
that king. As this law has nor come down to us, we are 

ignorant at what part of his reign it was paſſed, and what 


was the preciſe extent of its regulation z re can only col» 


k Bib. bit. Fauſtian, A. 4. 21. 31. bus ſubmevemus. Peg. 31. 

l \ Hickes Theſ. Dif}. Ep, 15656. + Perſons ef a new Ace, 

* The following law of Hen, I. under the name of ſecha and ſectat.- 

ſen be in ſupport of the ancient res, in a ſubſcquent period, made 4 
ge. Unusqui'q; PER PARES 8SVOS neceſſary part of molt actions brought 

| Judicandus en, et eju/dem previnciæ; in the King's courts, as « will be ſcen 
PERLORINA Ter0 judicia medis omii- hereaſter. | 
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lect ſuch intimation as is given us by cotemporary autho- 
rities, the chief of which is Glanville, who makes frequent 
alluſions to it. It is called by him a/f/a, as all laws then 
were, and 'regalis conflitutio ; at other times, regale quoddam 
berieficium, clementid principis de concilio procerum populis 
indultum. It ſeems as if this law ordained, that all queſtions 
of ſei ifen of land ſhould be tried by a recognition of twelve 
good and lawful men, ſworn to ſpeak the truth; and alſo 
that in queſtions of right to land, the tenant might elect to 
have the matter tried by twelve good and lawful knights in- 
ſtead of the duel. It appears that ſome incidental points in a 
eauſe, that were neither queſtions of mere right, nor of /zi/n 
of land, were tried by a recognition of twelve men; and we 
find that in all theſe caſes, the proceeding was called per i- 
Jam, and per recognitionem ; and the perſons compoſing it 
were. called juritores, jurati, recognitores 'afſiſe ; and Col- 
lectively 4%, and recognitio: only the twelve jurors in que- 
ſtions of right were diſtinguiſhed with the appellation of 
magna afſiſa ; probably beenuſe they-were-knights, and were 
| brought together alſo with more ceremony, being not ſum- 
moned immediately by the ſheriff, as the others were, but 


elefted by four knights; who for that purpoſe had been be- 


fore ſummoned by, the ſheriff. We are alſo told, that the 
law by which theſe proceedings were directed, had ordained 


2 very heavy penalty on jurors who were convicted of hav- 


| ing ſworn falſely in any of the above inſtances . 


'Tavs far of one ſpecies of this trial by twelve men, 
which was called affſa. It likewiſe appeary, that the oath of 
twelve jurors was reſorted to in other inftances than thoſe 
provided for by this famous law of Henry II. and then this 


2 proceeding Was ſaid to be per juratam patriæ, or vicineti, per | 


inquifitionem, per juramentum legalium hominum. This pro- 
ceeding by jury was no other than that which we before men- 
tioned to have gained ground by uſage and cuſtom. This 
was ſometimes uſed in queſtions of property; but, it ſhould 
ſeem, more frequently in matters of a criminal nature. 


Tus 


0 1 Clan. lib, 13. c. 1. lib. 2. c. 7. 19. 


ENGLISH LAW. 


Tax earlieſt mention of a trial by jury, that bears a 
near reſemblance to that which this proceeding became in 
aſter-times, is in the Conſtitutions of Clarendon before 
ſpoken of. It is there directed, that, ſhould nobody appear 
to accuſe an offender before the archdeacon, then the ſhe- 


riff, at the requeſt of the biſhop, faciet jurare duodecim le- 


| gales homines de vicineto, ſeu de villa, 4 inde ueritatem ſe- 
cundum conſcientiam ſuam manifeftabunt m. The firſt notice 
of any recognition, or He, is likewiſe in theſe Conſtitutions; 


where it is directed, that, ſhould a queſtion ariſe, whether 
land was lay or eccleſiaſtical property, recognitione duodecim 


legalium hominum per capitalis fuſtitie confiderationem termi- 
nabitur, utruùm, &c."; this was A. D. 1 164. Again, 
in the ſtatute of Northampton, A. D. 1 176, (which is 
ſaid to be a republication of ſome ſtatutes made at Claren- 
don, perhaps at the ſame time the before-mentioned pro- 
viſians were made about eccleſiaſtical matters) the Juſtices 
are directed, in caſe a lord ſhould deny to the heir the ſei- 
ſin of his deceaſed anceſtor, faciant inde fieri recognitionem 
deer duodecim legales homines, qualem ſeiſinam defunctut inde ha- 

uit die qud fuit vivus et mortuus ;: and alſo faciant fieri re- 


cognitionem. de diſſeifinis fattis. ſuper affiſam, tempore quo the 
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king came into England, after the peace made between 


him and his ſon. We ſee here, very plainly deſcribed, 
three of the aſſiſes of which ſo much will be ſaid hereafter; 
the aſſiſa utrum fedum fit laicum an ecelg ehafticum ;\the ale 
mortis anteceſſoris ; and the afſiſa nove anſſeiſine. Again, 
in the ſtatute of Northampton there is mention of a per- 
ſon reflatus de murdro per ſacramentum duadecim militum de 
bundredo, and per eee n Aron ae 


Hominum. SO? 
| Thvs bare we FEI" to trace the origin a hi- 


Rory of the trial by twelve men ſworn to ſpeal the truth, down 


to ene of Glanville: a further and more un. 18 
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Of deeds. 


HISTORY OF THE 


account of it we ſhall defer, till we come to ſpeak more 
minutely of the proceedings of courts at this time. 


ANOTHER novelty introduced by the Normans, . was 


the ae of making deeds with ſeals of wax and other 
ceremonies*. . The variety of deeds which ſoon after the 
Conqueſt were brought into uſe, and the divers ways in 


which they were applied for the purpoſe of transferring, 


modifying, or unn rights, deſerve a very Pens 
notice. . 

Deeps or 3 from the time of the Conqueſt, 
were ſometimes called chirographa, but more generally 
charte : the latter became a term of more common uſe, 
and ſo continued for many years; the former rather de- 
noted a ſpecies of the chartæ, as will be ſeen preſently. 


Charters were executed with various circumſtances of ſo- 
lemnity, which it will be neceſſary 1 to conſider : theſe were 


the ſeal, indenting, date, . and | diveQtion, or 


compellation. 


CHARTERS were ſometimes W into court; 3 either 


the king's, or the county, hundred, or other court, or into 


any numerous aſſembly ; and there the act of making, or 
acknowledging and perfecting the charter was performed. 


This accounts for the number of witneſſes often found to 


old charters, with the very common addition of cum multi 
aliis, When charters were not executed in this public 
manner, they were uſually atteſted by men of character 
and conſequence : in the country, by gentlemen and cler- 
gymen ; in cities and towns, by the mayor, bailiff, or ſome 
other civil officer p. 

TRE Anglo-Saxon practice of alin the 0 uu. con- 
tinued ; yet was not ſo frequent as before; but gave way 


to a method which more commonly obtained after the Con- 


gueſt, namely, that of afhxing a ſeal of wax. Seals of 
wax were of various colours. 'They were commonly 


round or oval, and were fixed to a label of parchment, or 


» Wilk, Ley. Sax. 289, 
as 


7 Mad, Form, Difl, 26, 
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to a ſitk ſtring faſtened to the fold at the bottom of the 
charter, or to a ſlip of the parchment cut from the bottom 


of the deed, and made pendulous. Beſides the principal 
ſeal there was ſometimes a counter-ſeal, being the private 


_ - ſeal of the party. If a man had not his own ſeal, or 
if his own ſeal was not well known, he would uſe that of 
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another; and ſometimes, for better ſecurity; he would 'uſe 


both his own and that of ſome other better known. 
THz original method of indenting was this. If a writ- 


ing conſiſted of two parts, the whole tenor of it was 


written twice upon the ſame piece of parchment; and, be- 
tween the contents of each part, the word chirographum was 


written in capital letters, and afterwards was cut through 


in the midſt of thoſe letters; ſo that, when the two parts 
were ſeparated, one would exhibit one half of the capital 


letters, and one the other; and when joined, the word 


would appear entire. Such a charter was called chirogra- Fg, 


About the reign of Richard and Fohn, another 
faſhion of cutting the word chirographum came into uſe; 


it was then ſometimes done indent-wwiſe, with an acute or 


| ſharp inciſion, inſſar dentium i; and from enge ſuch _ 
were called indenturæ. 


CHARTERS were ſometimes dated, and very 8 
they had no date at all; but as they were always executed 
in the preſence of ſomebody, and often in the preſence of 


many, the names of the witneſſes were inſerted, and con- 


ſtituted a particular clauſe, called his teftibus. The names 


of the witneſſes were written by the clerk who drew the 


deed, and not by the witnefles themſelves, who very often 
could not write. 


witneſſes to deeds made by their huſbands; monks and 


_ other religious perſons to deeds made by their own houſes z 


Tt ſeems, that wives were ſometimes 


even the king is found as witneſs to the charters of private 


men"; and in the time of Richard and John, it came in 
N. Form, Dill. 14. 28, 29. 7 Ibid. 31. 
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practice for him to a his own charters ! in the 
words tefte merpſos.. 

CnARTERS were uſually mid in the tile of. a lacks, 
and, at the beginning, they had a ſort of direction, or com- 
pellation. Theſe were various. In royal charters, it was 
ſometimes, omnibus hominibus ſuis Francis & Anglis : in pri- 


vate ones, ſometimes, omnibus ſanctæ ecclehe filiis ; but 
more commonly, ſciant prejentes ct fea; or omnibus ad 


ques prafentes litera, & c. 


Tzuus far of the circumſtances 5 en 1 | 


the execution of charters. Let us now conſider the dif- 
ſerent kinds of them; and it will be found, that as they 
were called -chirographa, or indenturæ, from their parti- 
cular faſhion, ſo they received other appellations expreſ- 


called conventio, concordia, finalts concordia, and finalis con- 
ventio. There were alſo froffments, demiſes for life and for 
gears, exchanges, n- eee ER and in 
mation *. bo” 
ConvsnTio and cancerntia had: both the a meaning, 


| and ſignified ſome agreement, according to which one of 


the parties conveyed or confirmed to ROW * any lands, 
or other rights. | 

Orallcharters the moſt conſiderable was a Kale, After 
the time of the Conqueſt, whenever land was to be paſſed in 
fee, it was generally done by feoffment and delivery or livery 
of ſeiſin *. This might be without deed; but the gift was 
uſually put into writing, and ſuch inſtrument was called 


charta. fegfamenti. A feoffment originally meant the grant 


of a feud or fee; that is, a barony or knight's fee, for which 
certain ſervices were due from the feoffee to the feoffor : 


this was the proper ſenſe of the word: but by cuſtom it 
came afterwards to ſignify alſo a grant of a free inheritance 


10 a man and his heirs, referring rather to the perpetuity 'of 
Mad. Form, Dif. 32. ibid. 3. Wik. Leg. Sax, 289. 


eſtate 


' 8 Fe? — * 4 1 r 5 * n 1 . * . e SOIC ptr Ss Jp; re oz DET on, v3 p 2 TE O 
8 e wy ARE” C : . F 6.2 lll. 8 10 FP n Et, FTC 7 45 
CCC + a Ee MY WELLES * 1 n . me 7 . 22 * — OE n e eee Foe Lg n a . . . ͤ . NR 
N On; S e ee BY 8 N 2 A F 8 "tay 2 $NA ri get en 8 W en DI IP Ara; ev > n cen ans gr S e C a rr es ns, wy 8 — 49h g 
J Lilo © a ER „JJ ¶ddd/ͤ ðV///ꝙdͥn ar ie aber TEC GL Re n EI oC 
; J £ , ; TY L 5 Py. n 8 33 n * : 4 . r 5 FETT ͤ -l. NO I 


ENGLISH: IL. AW. 


aſia than to the feudal tenure: . The words of donation CHAP. M. 
were generally, dediſſe, -conceſſiſſe, cosſir mai, or dendſſe, Van , —4 


ſome one or other of them. It was very late, and not till 
the reign of Richard II. that the ſpeeific term fenfuui was 
uſed. Theſe feoffments were made pro bomagio et ſervitia, 
to hold of the. feoffor and his heirs, or of the chief lord. 


Arx this early period feoffments were very unſettled in 
point of form; they had not the ſeveral parts which, in 


after- times, they were expected regularly to contain. The 
words of limitation, to convey a fee, whether abſolute or 
conditional, were divers. A limitation of the former Was 
ſometimes worded thus: to the feoffee ef ſuis: or ſuis poſt 


ipſum, jure hareditario perpetuè poſſidendum ; or. fibi et bære- 


dibus ſuis vel afſignatis : of the latter thus : bi et heredibus 
procedentibus ex præditid :' Richardo et uneri ſuæ et heredibus 
ſuis, qui de eddem wenunt : fibi et hæredibus, gui de «le exi- 
bunt: from which divers ways of limiting eſtates (and 


numberleſs other ways might be produced) it muſt be | 


concluded, that no ſpecific form had been agreed on as ne- 
ceſſarily requiſite: to expreſs-a ſpecific eſtate; but the inten- 
tion of the grantor was collected, as well as could be, from 
the terms in which he had choſen to convey his meaning. 

IT appears, that a charter of feoffment was ſometimes 
made by a feme covert, though generally with the conſent 


of the huſband; and a huſband ſometimes: made a ſeoff. 


ment to his wife. A feoffment was ſometimes expreſſed to 


be made with the aſſent of the feoffer's wife ; or of ſuch 


a one, heir: of the feoffor; or of more than one, heirs of 
the feoffor *; though in ſuch caſes, the charter appears to 
be ſealed only by the feoffor. 'By the aſſent of the wife, 
probably, her claim. of dower was in thoſe'days held to be 
barred; and indeed, when ſuch feoffment was made pub- 


licly in court, it had the notoriety of a fine; and might 


conſiſtently enough with modern notions, be allowed the 


Wilk. Leg. Sax, f. | Md. Form. 316. 
7 Mad. Porm. 148. * Ibid. 319. ö 
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efficacy fince attributed to fines in the like caſes. The aſſent 
of the heirs was, probably, where the land had deſcended 
from the anceſtor of the feoffor; or where by uſage it re- 
tained the property of bocland, not to be aliened extra cog- 
nationem, without the conſent of the heir, where ſuch re- 
ſtriction had been impoſed by the original landboc. 

A cLauvsx of warranty was always inſerted; which 
ſometimes, too, had the additional ſanction of an oath. 
The import of this warranty was, that ſhould the feoffee 
be evicted of the lands given, the feoffor ſhould pages, reg 
him with others of equal value b. 

A chax rx of feoffment was en dete transfer of 
the inheritance, unleſs followed by livery of ſeiſin. This 
was done in various ways; as per fuftem, per baculum, per 
haſpam, per annulum, and by other ſymbols, either pecu- 
liarly fignificant in themſelves, or accommodated by uſe, 


or deſignation of the parties, to denote a tranſmutation of 


poſſeſſion from the feoffer to the feoffee. 

 Ta1s was the nature of a feoffment with livery of ſeiſin, 
as practiſed in theſe early times. It was the uſual and moſt 
ſolemn way of paſſing inheritances in land; but yet was 


not of ſo great authority as a Ine, which had the additional 


ſanction of a record to preſerve the memory of it. 


TRE antiquity of fines has been ſpoken of by many 
writers. Some have gone ſo far as to aſſert their exiſtence 


and uſe in the time of the Saxons<. But upon a ſtrict en- 


quiry, it is ſaid there are no fines, properly ſo called, before 
the Conqueſt, though they are frequently met with * foon 


after that period. 


We ſhall now conſider es manner in which fines have 
been treated, or, as it is now called, /evied. "The account 
of fines given by Glanville does not enable us to fix any 


b Mad. Form. 7. able Eſſay on Fines, who thinks, and 

© Plowd. 360. _ © with great ſhew of reaſon, that fines 

2 Mad. Form. Diſſ. ibid. were contrived in imitation of a ſini- 

© The origin of fines is very fully lar judicial tranſaction in the civil 
conſidered by Mr. Cruile, ia his valu- law. Cruiſe's Tines, og 

preciſe 
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preciſe idea of the method of tranſacting them. It only ap- CHAP. u. 
pears from him, that this proceeding was a final concord made N r 
by licence of the king, or his juſtices', in the king's court. [the 
But the nature of a fine may be better collected from 1 
more ſimple manner in which it was originally conducted. .Jo H v. | 
THE parties having come to an agreement concerning. 5 
the matters in diſpute, and having thereupon mutually 
ſealed a chirographum, containing the terms of their agree- 
ment, uſed to come into the king's court in perſon, or by 
attorney, and there recognize the concord before the juſ- 
tices: it was thereupon, after payment of a fine, enrolled 
immediately, and a counterpart delivered to each of the 
parties*, This was the moſt antient way of paſling a fine. 
In courſe of time, fines came to be paſſed with a chiro- 
graphum, upon a placitum commenced by original writ, as 
in a writ of covenant, warrantia charte, or other writ. 
When the mutual ſealing of a chirographum was entirely 
diſuſed, there {till remained a footſtep of this antient prac- 
tice; for there continucs to this day i in every fine a chi- 
rograph, as it is called, which is reputed as eſſentially 
neceſſary to evidence that a fine has been levied. 
Trex deſign of final concords ſeems to have been anci- 
ently as various as the matters of litigation or agreement 
among men. By fines were made grants. of land in fee, 
| releaſes, exchanges, partitions, or any convention relating 
to land, or other rights: in a word, every thing might be 
tranſacted by fine which might be done by chirographum. 
Trvs far of the two great conveyances in practice for 
transferring eſtates of inheritance, namely, feoffments and 
fines. The manner in which eſtates for life or for years 
(ſince called demiſes) were made, was in the way of oon 
vention or covenant!. 
Two other ſpecies of conveyance then uſed were confir- 
mations and e In thoſe unſettled times, when feof- 


4 | | Mad, Form. Dill. 16, . 
a 4 Mad. Form. Dif. 14. i Ibid. 22. 3 
| fees 
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fees were frequently diffeifed uporr ſorne- ſuggeſtion of 
dormant claims, charters: of confirmation were in great 


requeſt. Many confirmations uſed to be made by the feof- 
for to the fevffee, or to his heirs or ſucceſſors. Tenants 


Jo H N. in thoſe times hardly thought themſelves ſafe againſt great 


Of 8 


| ge: 


lords who were their feoffors, unlefs they had repeated con- 
firmations from them or their heirs. Releaſes were as 
neceffary from hoſtile claimants, as confirmations from 
feoffors. The words of confirmation were dedi, conceff, 
or confirmavi ; and fuch deeds are diſtinguiſhable from 
original feoffments, only by ſome expreſſions referring to 
a former feoffment. Releaſes are known by the words 
quietum clamavi, remiſi, relaxavi, and the like. 

Duni the time which had elapſed fince the Conqueſt, 
the Norman law had ſufficient opportunity to mix with all 
parts of our Saxon cuſtoms. This change was not confined 
to the article of tenures, duel, juries, and conveyances. The 
manner in which juſtice was adminiftered makes a dif- 
tinguiſhed part of the new jurifprudence. In the Saxon 
times, all ſuits were commenced by the ſimple act of the 
plaintiff lodging his complaint with the officer of the court 
where the cauſe was to be heard; and this ſtill continued 
in the county and other inferior courts of the old conſti- 
tution. But when it had become uſual to remove ſuits 
out of theſe inferior courts, or of beginning them more 


frequently in the king's court; it became neceſſary to agree 


upon ſome ſettled forms of precepts applicable to the pur- 
poſe of compelling defendants to anſwer the charge al- 
ledged by plaintiffs. Such a precept was called breve ; 
probably, becauſe it contained briefly an intimation of the 
cauſe of complaint. It was directed to the ſheriff of the 
county where the defendant lived, commanding that he 
ſhould ſummon the party to appear in ſome particular court 
of the king, there to anſwer the plaintiff's demand, or 
to do ſome. other thing ending to TY he barges 4 


Taz 5 
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Tun tins of ſuch brevia was very i e CH AP. 1. 
while moſt ſuits were tranſacted in the county court, it Wii Fee: 
was ſufficient to enter a plaint-with the officer of the court; the 
and the proceſs iſſuing thereupon. being to be executed 
by the ſheriff, who was- preſent, or ſuppoſed to be pre- on N. | 
ſent, in court, as judge, was not likely to be extremely 
illegal or irregular, even when. warranted perhaps by no- 
thing more authentic than verbal directions; yet, when 
ſuits were. commenced in the king's court, at a great dif- 

9 tance from the habitation of the parties, and proceſs was to 
1 iſſue to him merely as an officer, who knew nothing. more 
I of the matter than, what the precept explained, it was 
neceſſary that ſomething more particular ſhould be exhi- 
bited to him; and therefore, that the precept ſhould be 
written. Hence perhaps it is, that the breve was called 
alſo a writ*. 

THEesE writs were of different kinds, ok —_— dif- 
ferent appellations, according to the object or oecalion- of 
them. The diſtinction between writs. furniſhed a ſource 
of curious learning, which-led to many of the reſinemento 

afterwards introduced into the law. The aſſigning of a 
writ of a particular frame and ſeope to each particular 

cauſe of action; the appropriating proceſs of one kind to 
one action, and of a different kind to another; theſe: and 

the like diſtinctions rendered proceedings very nice and 

complex, and made the conduct of an action a matter of 

conſiderable. difficulty. 

Tu cultivation of this kind of 8 was eneou- Of records.” 
raged by a regulation of the new law, which was deſigned 

for the more uſeful purpoſe of preſerving the judgments 

and opinions of judges for the inſtruction of ſucceeding 

ages: this was the practice of entering proceedings of courts 

upon a roll of parchment, which was then called a record. 

Tus practice of regiſtering upon rotuli, or rolls of parch- 15 
ment, was entirely Norman; nor did it obtain to any great 
extent till long after the Conqueſt, Among the Saxons, the 


We have before ſeen that deeds, among the 8. rns were called Gewrite. 
Vid. ant. p. 10. 
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manner of regiſtering was by writing on-both ſides of the 


leaf; and this was either in ſome evange/;ferium, or other 
' monaſtic book, belonging to a religious houſe. It was thus, 


that the memory not only of pleas in courts, but of pur- 
chaſes of land, teſtameuts, and of other public acts, was 


5 preſerved. This practice, like other Saxon uſages, conti- 


nued long after the invaſion of William. We find that 


Domeſday, the moſt important record of the Exchequer in 


thoſe times, conſiſts of two large books. But in the time 
of Henry I. we find rotuli annales in the Exchequer for re- 
cording articles of charge and diſcharge, and other matters 
of accompt relating to the king's revenue. It is conjectured 
that the making inrolment of judicial matters in the curia re- 
gis was poſterior in point of time to the ſame practice in 
matters of revenue; and was dictated by the experience of 
its utility in that important department!. This innovation 
gave riſe to the diſtinction between courts s of record, and 
courts not of record. 

A RECORD begun with the entry of the original writ; 
rehearſed the ſtatement of the demand, the anſwer 
of plea, the judgment of the court, and execution a- 
warded. Thus a record contained a-ſhort hiſtory of an 


action through all its ſtages. When proceedings were en- 


tered in this ſolemn manner, and ſubmitted to the criticiſm 
and exception of the adverſe party, it became very material 
to each that his part of the record ſhould be drawn with all 
accuracy and preciſion. When this attention was obſerved 


in completing a record, it became a very authentic guide in 


Gmilar caſes. Records were in high eſtimation; and, as theß 
continued the memorials of judicial opinions, tended to fix 


the rules and doctrines of our law upon the firm baſis of 


precedent and authority. 5 
Sucn were the more conſpicuous parts of the juridical : 
ſyſtem introduced by the Normans, and ſuch were the 
changes they underwent during the period that wes 


before the end of the reign of king John. 


See Ayloffe's Antient Charters, Introd. 
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In the "RP chapter it was cxlchrotired t to trace the 
hiſtory of the principal changes made in the law from 
the time of William the Conqueror down to the reign of 
king John; but the object of this work being to give a 
correct idea of the origin and progreſs of our whole judicial 
polity, ſomething more ſatisfactory will be expected than 
the foregoing deduction. It will be required to ſtate fully 
and at length, what was the condition of perſons and 
property ; how juſtice, both civil and criminal, was ad- 


_ miniſtered; with the proceſs, proceeding, and judgments 


of courts; in ſhort, to give a kind of treatiſe of the old 
juriſprudence, with a preciſion, and from an authority, 
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that will at once inſtruct the curious, and have weight with 


the learned. When this is done, it will be a foundation 
on which the ſuperſtructure of our juridical hiſtory may be 
raiſed with conſiſtence; every modification, and addition, 


being purſued in the order in which it aroſe, the connexion 


and dependence of the ſeveral parts will be viewed in a new 
Vor. I. = = light; 
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light; and the reaſon and grounds of the law be inveſtigated 
and explained more naturally, and it is truſted with more 
ſucceſs than in any diſcourſe, or deſultory comment upon 
our ancient ſtatutes, however copious and learned. 

In order to lay this foundation of the ſubſequent Hiſtory, 
it ſeems, that ſome point of time during the period be- 


tween the Conqueſt and the reign of king John ſhould be 


choſen, and that the contemporary law of that time, in all its 


branches, ſhould be ſtated with preciſion and minuteneſs. 


The laws of Edward the Confeſſor, conſidered, according 
to the preſent opinion, as a performance of fome writer in 


the reign of William Rufus, and the laws of Henry I. are 


the earlieſt documents that could at all be viewed with any 
hopes of information of this kind; but theſe throw fo lit- 
tle light on the Norman juriſprudence, that they furniſhed 
fmall aſſiſtance, even in the hiſtorical ſketch contained in the 
preceding chapter. The new juriſprudence feems not to 
have been thoroughly eſtabliſhed, or at leaſt tolerably ex- 


plained, till the reign of Henry II. when we meet with 


the treatiſe of Glanville. The method, ſcope, and extent 
of this venerable book mark the reign of Henry II. as the 


| moſt favourable period for our purpoſe. As, therefore, it 


may be collected with conſiderable accuracy from that au- 
thor, what the law was towards the end of the reign of 
Henry II. we ſhall, with his aid, take a complete view of 
it; and having done that, we ſhall proceed with more con- 


 fidence to conſider the ſubſequent changes made by parlia- 


ment and by courts in the reigns of Hepry III. Edward I. 
and his ſucceffors, as to an enquiry that may be followed 


| with eaſe, inſtruction, and delight. This account of our 


laws at the cloſe of Henry II.'s reign will be divided into the 


rights of perſons, the rights of things, and the procerdings 


of courts. We ſkall begin with the firſt. 

Tu people, as among the Saxons, were Aries bara loves 
men and ſlaves; though the latter aſſumed under the Nor- 
man polity a new appellation, and were n villani, or 


| Or 


villains, 


1 LIS u L AW. 


Or villains, thoſe were called nativi who were e fuch 2 
nativitate; as when one was deſcended from a father and 
mother who were both villains 2 nativitute. If a freeman 
married a woman who was born a villain, and fo held an 


eſtate in villenage, in ber right, as long as he was bound 


to the- villain ſervices due on account of ſuch tenure, 
he loſt, p/p fatto, his lex terre, as a villain 2 nativitate. 
If children were born from a father who was natiuus to one 


lord, and a mother who was #ativa to another lord, ſuch 


children were to be divided proporienably. between the 
two lords *. 

A VILLAIN might de bis freedom in feveral diffe- 
rent ways. 'The lord might quit-claim him from him and 
his heirs for ever; or might give or ſel} him to ſome one, 


in order to be made free: though it ſhould be obſerved, 


that a villain could not purchaſe his freedom with his own 
money; for he might in ſuch caſe, notwithſtanding the ſup- 
poſed. purehaſe, be claimed as a villain by his lord; for all 
the goods and chattels of one who was a rativus were un- 


derſtoad to be in the power of his lord, ſo as that he could 


have no money, which could be called his own, to lay out in 
a redemption of his villenage. However, if ſome ſtranger 
had bought bis freedom for him, the villain might maintain 
ſuch purchaſed freedom againft his lord; for it was a rule, 
that where any one quit-claimed a villain natiuus from 
him and his heirs, or fold him to ſome ſtranger, the party 
who had ſo obtained his freedom, if he could eſtabliſh it by 


a charter, or ſome other legal proof, might defend himſelf 


A gainſt any claims of his lord and his heirs : he might de- 
fend his freedom in court by duel, if any one called it in 
queſtion, and he had a proper witnefs who heard and ſaw 
the manumiſſion. But though a man could make his vit- 
lain nativus free, as far as concerned his claim, and that of 
his heirs, he could not put him in a condition to be conſider- 
ed as Fun by others; for if ſuch a freed man was Ra 
« Glanv, lib. 5. c. 6. 
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CHAP. II. in court againſt a ſtranger to deraign a ad (that 1s, to "DE 
: poet N the champion to prove the matter in queſtion), or to make 
4 83 5 his law *, or lau- wager, as it has ſi nce been called, and it 
o was objected to him that he was born in villenage, the 
JO HN. objection was held a juſt cauſe to diſqualify him for thoſe 
judicial acts; nor could the original ſtain, fays Glanville, 
be obliterated, though he had fince been made a knight. 
Again, a villain 2 nativitate would become 7þ/o fats free, 
if he had remained a year and a day in any privileged town, 
and was received into their gy/da (or guild, as it has fince 
been called) as a citizen of the place ©. 
NoTHING is ſaid by Glanville concerning the different 
' ranks. of freemen; we ſhall therefore proceed to the next 
object of conſideration, which 1s, the right to property 
claimed by individuals under various titles and circum- 
ſtances; as dos, or dower, belonging to a widow, marita- 
gium, and the like; after which we ſhall ſpeak more par- 
ticularly about ſucceſſion to lands, and the _ of wo 
f nures, as the law ſtood in the reign of Henry | 
Dover. Tx term dos, or dower had two Par oa the com- 


mon and uſual ſenſe, it ſignified that property which a | 


man gave to his wife ad oftium eccleſie, at the, time of the 
eſpouſals. We ſhall firſt ſpeak of dos in this ſenſe of it. 
When a perſon endowed his wife, he either named the 
dower ſpecially, or did not. If he did not name it ſpeci- 
ally, the dower was underſtood, by law, to be the third 
part of the huſband's /iberum tenementum; for the rule -_F 
that a reaſonable dower of a woman ſhould be a third . 
of her huſband's freehold which he had at the time of the 
eſpouſals, and was ſeiſed of in demeſne. If he named the 
dower eſpecially, and it amounted to more than the third, 
fluch ſpecial dower was not allowed, but it was to be ad- 
meaſured to a Hair third; for, though the law permitted a 
man to give leſs than a third in dower, it would not ſuffer 
him to give more (. . 
| „Le gem facere, E Glany. lib. 5.c 5. © Ibid. lb. „ 
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Ir a min had but a ſmall freehold at the time of the eſ⸗ 
pouſals when he endowed his wife, he might afterw¾ards 
augment it to a third part, out of purchaſes he had made 


ſince; but if there had been no proviſional mention of new 


purchaſes at the time of ſuch aſſignment of dower, although 
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the huſband had then but a ſmall portion of freehold, and 


had made great acquiſitions ſince, the widow could not claim 
more than the third part of the land he had at the time of 
the eſpouſals. In like manner, if a perſon had no land 
and endowed his wife with chattels, money, or other things, 
and afterwards made great acquiſitions in land,' ſhe could 
not claim any dower in ſuch acquiſitions ; for it was a gene- 
ral rule, that where dower was ſpecially aſſigned to a wo- 
man ad oftium ecclgſiæ, ſhe could not demand more than 
what was then and there aſſigned ©. | 
A woman could make no diſpoſal of her dower during 
her huſband's life; but as a wife was conſidered in poteftate 


viri, it was thought proper that her dower and the reſt of- 


her property ſhould be as completely in his power to diſ- 


poſe of them; and therefore every married man, in his life- 


time, might give, or ſell, or alien in any way whatſoever, 


his wife's dower; and the wife was obliged to conform in 


this, as in all other inſtances, to his will. It is, however, 
laid down by Glanville, that this aſſent might be with-held : 
and if, notwithſtanding this ſolemn declaration of her diſ- 


ſente and diſapprobation, her dower was ſold, ſhe might 


claim it at law aſter her huſband's death; and, upon proof 


of her difſent, ſhe could recover it againſt the Purchaſer”. 


Beſides, it muſt be remarked, that the heir in ſuch caſe 
was bound to deliver to the widow the ſpecific dower aſ- 
ſigned her, if he could; and if he could not procure the 
identical land, he was to give her a reaſonable excambium, 


4 Glanv. lis, 1 implying ſomething more formal 


e The word uſed by Clanville is and ſolemn than a common diſſeat * 


' contradicere, which, in this and other and diſapprobation. 
places, he ſpers ts vhs iu a ſenſe 1 Glanv. lib. 6. c. 3. 
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as it was called, or reconipence in value; and if he deli- 
vered her the land that was fold, he was in like manner 
bound to give a recompence to the purchaſer *. If the aſ- 
ſignment at the church-door was in theſe words, « Do tibi 
terram iſtam cum omnibus pertinentiis ; and he had no ap- 
purtenances in his demeſne at the time of the eſpouſals, but 
he either recovered by judgment, or in ſome other lawful 
way acqui ed ſuch appurtenances; the wife might, after 
his death, demand them in right of her dower". 

FF there was no ſpecial aſſignment of dower, the widow 
was entitled, as we before ſaid, to the third part of all the 
frechold which her hufband had'in demeſne the day of the 
eſpouſals, complete and undiminiſhed, with its appurte- 


nances, lands, tenements, and advowſons; ſo that ſhould 
there be only one church, and that ſhould become vacant 


in the widow's life-time, the heir could not preſent a parſon 


| without her conſent. The capital meſſuage was always 


exempt from the claim of dower, and was to remain whole 
and undivided; nor were ſuch lands to be brought into the 
diviſion for dower, which other women held in dower upon 


a prior endowment. Again, if there were two or more 


manors, the capital manor, like the capital meſſuage, was 
to be exempted, and the widow was to be ſatisfied with 
other lands. It was a rule, that the aſſignment of dower 
ſhould not be delayed on account of the heir being within 
3, 

| Is land was * lr aſſigned lied bY 89 
and a church was afterwards built within the fee, the wi - 
dow was to have the free preſentation thereof; ſo as, upon 
a vacancy, to give it to a clerk, but not to a college, be- 
cauſe that would be depriving the heir of his right for 
ever; however, ſhould the huſband in his life-time have 
preſented a clerk, the preſentee-was to enjoy it during his 
18 though the preſentation was made after the wife had 


r . lib. 6, c. 13. bid. c. 12, 


we 
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been ana of the land, and it might look like an anti- 
cipation and infringement of the profits and advantage to 
which ſhe was entitled by her ſpecial aſſignment of dower. 


Yet, ſhould the huſband himſelf have given it to a religious 


houſe, as this would be an injury to the wife ſimilar to that 


above ſtated reſpecting the heir, the church after his death 
was to be delivered back to the widow, that ſhe might have 


free preſentation to it; but after her death, and that of her 
clerk, the church would return back to the religious houſe 


to bt poſſeſſed for ever. 


Ir a woman had been ſeparated "Wa her huſband ob ali- 
quam ſui corporis turpitudinem, or on account of blood and 
conſanguinity, ſhe could not claim her dower; and yet in 
both theſe caſes the children of the marriage were conſi- 


dered as legitimate, and inheritable to their father. Some- 
times a {on and heir married a woman ex conſenſus patris, 


and gave her in dowry ſome part of his father's land, by 
the aſſignment of the father himſelf. Glanville ſtates a 
doubt upon this; whether in this caſe, any more than in 
that of an aſſignment by the huſband himſelf, the widow 
could demand more than the particular land affigned ; and 


"whether upon the death of the huſband before the father, 
ſhe could recover the land, and the father be bound to war- 


rant her in the poſſeſſion of it!? | 
Tus far of one ſenſe of the word dos. It was under- 


| ſtood differently in the Roman law, where it properly ſig- 


nified the portion which was given with the woman to her 
huſband 3 which correſponds with what was commonly 
called in our law maritagium : but we ſhall defer ſaying 
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any thing of maritagium till we have conſidered the nature 


of ahanaton and . with ſome other properties of 
land. 


RESPECTING the 5 of 3 the firſt conſidera- 
tion that preſents itſelf, is the indulgence allowed 1 in favor of 


i Clanv. lib. 6. c. 15. 
gifts 
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CHAP. UI. gifts in maritagium. Every freeman, ſays Glanville, might 
wilt give part of his land with his daughter, or with any other 
woman, in maritagium, whether he had an heir or not, and 
whether his heir agreed to it or not; nay, though he made 
Join. that ſolemn declaration of his difſent, which, we have juſt 
ſeen, had the effect of rendering an alienation of dower 
Bet ineffectual and void &. A perſon might give part of his free- 
Alienation. hold in *emunerationem ſervi ſui, or to a religious place in 
free alms; ſo that, ſhould ſuch donation be followed by 
ſeiſin, the land would remain to the donee and his heirs 
for ever, if an eſtate of that extent had been expreſſed by 
the donor; but if the gift was not followed by ſeiſin, no- 
thing could be recovered againſt the heir without his con- 
ſent: for ſuch an incomplete gift was conſidered by the 
law rather as a nuda promiſſio than a real donation. Thus 
then, on the above occaſions, any one might, in his life- 
time, give a reaſonable part of his land to whomſoever he 
pleaſed; but the ſame permiſſion was not granted to an 
one in extremis ; leſt men, wrought upon by a ſudden im- 
pulſe, at a time when they could not be ſuppoſed to have 
full poſſeſſion of their reaſon, ſhould make diſtributions of 
their inheritances highly detrimental to the intereſt and 
welfare of tenures. The preſumption, therefore, of law 
in caſe of ſuch gifts was, that the party was inſane, and 
that the act was the reſult of ſuch inſanity, and not of cool 
deliberation. However, according to Glanville, even a 
gift made in ultimd voluntate was good, if aſſented to and 
confirmed by the heir”. 
In the alienation of land ſome diſtinctions were made 
between hereditas and queftus, land deſcended as an inherit- 
ance, and land acquired by purchaſe. If it was an inherit- 
ance, he might, as was ſaid, give it to any of the before- 
mentioned purpoſes. But, on the otner hand, if he had 
more ſons than one who were mulieratos, that is, born in 
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wedlock, he could not give any part of the inheritance to CHAP: i. 
a younger ſon againſt the conſent of the heir; for it might wit ian 
then happen, from the partiality often felt by parents to- be _ 
wards their younger children, that, to enrich them, the el- 3 
deſt would be ſtripped of the inheritance. It was a queſtion 1 H * 
whether a perſon, having a lawful heir, might give part of 
the inheritance to a baſtard-ſon; for if he could, a baſtard 
would be in better condition than a younger ſon born in 
wedlock; and yet it ſnould ſeem that the law allowed luck | 


donation to a baſtard ſon. | 9 


Ir the perſon who wanted to mold A dune was poſ- 
ſeſſed only of land by purchaſe, he might make a gift, but 
| not of all his purchaſed land; for he was not, even in this 
| caſe, allowed intirely to diſinherit his ſon and heir: tho if 
be had no heir male or female of his own body, he might 
give all his purchaſed lands for ever; and if he gave ſeiſin 
thereof in his life-time, no remote heir could invalidate the 
gift. Thus a man, in ſome caſes, might give away, in his 
life-time, all the land which he had himſelf purchaſed, but 
not, as in the civil law, make ſuch donee his heir; for, ſays 2 
Glanville, 'folus Deus hæredem facere poteſt, non homo. 


Ir a man had lands both by inheritance and by purchaſe, 
then he might give all his purchaſed land to whomſoever 
he pleaſed, and afterwards might diſpoſe of his lands by 
inheritance, in a reaſonable way, as before ſtated. If a 

perſon had lands in free ſoccage, and had more ſons than 
one, who by law ſhould inherit by equal portions, the fa- 

ther could not give to one of them, either out of lands pur- 
chaſed or inherited, more than that reaſonable part which 
would belong to him by deſcent of his father's inheritance: | 
but the father might give him his ſhare. | 

We may here obſerve, that many queſtions of 
law aroſe, owing to certain conſequences which ſome- 
times reſulted from this liberality of fathers towards their 


children. Firſt, ſuppoſe a knight, or freeman, having 
| four 
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four or more ſons, all born of one mother, gave to his * 


cond ſon, to him and his heirs, a certain reaſonable part of 
his inheritance, with the conſent of/ the eldeſt ſon and heir 


(to avoid all' objections to the gift), and ſeiſin was had 


thereof by the ſon, who received the profits during his life, 


and died in ſuch ſeiſin, leaving behind him his father and 


all his brothers alive; there was a great doubt among 
lawyers, in Glanville's time, who was the perſon by law 
entitled to ſucceed. The father contended, he was to 
retain to himſelf the ſeiſin of his degeaſed ſon, thinking 


nothing more-reaſonable than that the land which was dif- 


poſed of by his donation, ſhould revert again to him. To 
this it might be anſwered by the eldeſt ſon, that the father's 


claim could not be ſupported ; for it was a rule of law, 


guòd nemo ejuſdem tenementi ſimul poteſt efſe heres et dominus", 
that no one could be both heir and lord of the ſame land : 


and by the force of the ſame rule, the third fon would 


manner: thus every ſuch new feoff- lord. 


deny that the land could revert to the eldeſt; for as he 


was heir to the whole inheritance, he could not, as before 
ſaid, be at once heir and lord; for he would become lord 
of the whole inheritance upon the death of his father, and 
therefore ſtood very nearly in the predicament in which we 


juſt ſtated the father himſelf to be. Thus, as by law tbe 


land could not remain with him, there was no reaſon, ſays 
Glanville, why, he ſhould recover it; and therefore, by the 
ſame reaſoning, it appeared to Glanville, that the third ſon 
was to exclude all the other claimants. 

A LIKE doubt aroſe, when a brother gave to his younger 
brother and his heirs a part of his land, and the younger 


brother died without heirs of his body; upon which the 


m In the times of Clanville and ment in fee made a new tenure, 
Bracton, the reſervation of ſervices and of courſe created a new mano: ; 


might be made either to the feoffor and ſo the law continued till ſtat. quia 
or te the lord of whom the feoffor empteres, 18 Ed. I. required feoff- 
held; they ſcem, more commonly, ments in fee to be made with reſer- 
to have been made in the former vation of the ſervices to the het 
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ENGLISH LAW. 
elder took the land into his hands, as being vacant and 


within his fee, againſt whom his own two fons prayed an 


aſſiſe of the death of their uncle; in which plea the eldeſt 
fon might plead againſt the father, and the younger ſon. 
againſt his elder brother, as before mentioned. And here. 
the law is ſtated by Glanville to be this: that the father 
could not by any means retain the land, becauſe he could 
not ſimul heres g ct dominus ; nor could it revert to the 


donor, with the homage neceſſarily incident to it, if the 


donee had any heir, either of his body or mere remote. 


Again, land thus given, like other inheritances, naturally 


deſcended to the heir, but never aſcended : from all which 
it followed, that the plea as between the father and eideſt 


107 
CHAP. Iii. 
— 

a 
on 08 
to 
10 H N. 


ſon was at an end, as having no queſtion in it; but that 


between the eldeſt and younger ſon went on, as before ſtated. 
And in this laſt caſe the king's court had taken upon it to 


determine, 2x aquitate, that the land fo given ſhould re- 


main to the eldeſt ſon (particularly if he had no other fee) 
to hold till the paternal inheritance deſcended upon him; 


for while he was not yet lord of his paternal inheritance, 
thbe rule gudd nemo ejuſdem tenementi ſemul poteft heres offs et 


dominus, could not be ſaid to ſtand in the way. But then 
it might be aſked, whether, when he became by ſucceſ- 
fion /ord of that part of the inheritance, he was not heir 
alſo of it, as well as of the reſt of the inheritance, and 


then fell within the meaning of that rule ? To this Glanville 


anſwers, that it was a thing not at firft certain, whether the 


eldeſt ſon would be the heir, or not; for ſhould the father 
die firſt, he moſt undoubtedly would be ſo; and then he 


would ceaſe to be lawful owner of the land he had acquired 
by ſucceſſion from the uncle, and it would revert to the 


ap age as right heir: yet if, on the other hand, the 
eldeſt fon died firſt, then it was plain he was to be the 


heir of the father; and therefore thoſe two requiſites of 
this rule, namely, the jus hæreditarium and dominium, did 


not concur in in top ſame * Such is the reaſoning of 
| Glanville 
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Glanville upon this curious point, it in the law of deſcent, 
as underſtood in his time”. 

Tuxxx are two obſervations to 1 EP reſpelting BY 
of land, and then we ſhall proceed to conſider the law of 
deſcent more fully. One is, that biſhops and abbots, whoſe 
baronies were held by the eleemoſynary gift of the king 


and his anceſtors, could not make gifts of any part of 


their demeſnes, without the aſſent and confirmation of the 


king o: the other is, that the heirs of a donor were bound 


Of deſcent. 


to warrant to the donee and his heirs the OR and the 
thing thereby given ?. | 

| HavinG- r alluded to > me rales which go- 
verned the deſcent of lands, it will now be proper to treat 
of the law of ſucceſſion more at large. They divided heirs 
into thoſe they called proxim:, and thoſe they conſidered as 


remotiores. Proximi were thoſe begotten from the body, 


as ſons and daughters: upon the failure of theſe, the remo- 


tires were called in, as the nepos or neptis, the grandſon or 


grand-daughter, and fo on, deſcending in a right line in 
infinitum ; then the brother and ſiſter, and their deſoend - 
ants; then the avunculus 4, or uncle, as well on the part of 


the father as of the mother; and in like manner the ma- 


tertera, or aunt; and their deſcendants. When therefore 


a perſon died leaving an inheritance, and having one ſon, 


it was a ſettled thing that the ſon ſucceeded to the whole. 
If he left more ſons than one, then there was a difference 
between the caſe of a hight ; that is, a tenant by fedum mi- 


litare, or knight's ſervice ; and a liber ſokemannus, or free 


ſoleman. If he was a knight or tenant by military ſervice, 
then, according to the law of England, the eldeſt ſon ſuc- 
ceeded to the father in totum, and none of his brothers had 


any claim whatſoever. But if he was a free ſokeman, 


» Glany. lib. 3. c. 1. rect; awunculus and matertera being 
* Ibid. the uncle and aunt on the mother's 
r Ibid. c. 2. / ſide z as the uncle on the father? s ſide 


This is the expreſſion nied by was patruus. Indeed our author, after 


_ Glanville; . which is not ſtrily co: all, paſſes over this in a looſe way. 


m_ 
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and 'poſſeſſed of ſoccage-land that had been antientiy d- CHAP, u: 
viſible, then the inheritance was divided among all the ſons ane 


by equal parts; ſaving always to the eldeſt ſon, as a mark 
of diſtinction, the capital meſſuage; ſo, however, as he 


made a proportionate ſatisfaction to the other brothers on Jo 'H N. 


that account. But if the land was not anciently diviſible, 
then it was the cuſtom, in ſome places, for the eldeſt ſon to 
take the whole inheritance: in ſome, the youngeſt ſon. 

Ix a perſon left only a daughter, then what we have ſaid 


of a ſon held good with regard to her. And it was a ge- 


neral rule, whether the father was a knight or a ſokeman, 
that where there were more daughters than one, the inhe- 
ritance ſhould be divided among them; ſaving, however, 


(as in the caſe of the ſon) the capital meſſuage to the eldeſt - 


daughter. Where the inheritance was thus diviſible be- 
tween brothers or ſiſters, if one of them died without 
beirs of the body, the ſhare of the party deceaſed was di- 
vided amongſt the ſurvivors. It was a rule, in theſe di- 

viſible inheritances, that the huſband of the eldeſt daughter 
ſhould do hamage to the chief lord for- the whole fee; 
the other daughters or their huſbands being bound to do 


their ſervices to the chief lord by the hand of the eldeſt, 


or her huſband; and not to do homage or fealty to the 
huſband of the eldeſt : nor were their heirs in the firſt or 
ſecond deſcent; but thoſe in the third deſcent from the 
younger daughters were bound by the law of the realm to 
do homage and pay a reaſonable relief to the heir of the 
eldeſt daughter for their tenement. It was a rule, that no 
huſbands ſhould give away their wives' inheritance, or any 


part thereof, without the aſſent of their heirs ; nor could 


they releaſe any right that might belong to their heirs. 
W have ſaid before, that if a perſon had a fon and 
daughter, or daughters, the ſon ſucceeded in totum ; and 
therefore, if a man had more wives than one, and had 
daughters from two, and at length a ſon from a third, this 
ſon would alone take the whole inheritance of his father ; 
| | "op 
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 CHAP.' f. for it was a general rule, that a woman could never take 
of an inheritance with a man”, unleſs, perhaps, by the 
5 ho particular and aneient cuſtoms of ſome cities or towns: 
Oy yet if a man had more wives than one, and had daughters 
JOHN. from each, they all ſucceeded alike to the inheritance, the 
ſame as if they had been born of the ſame mother. + 
Sur ros a man died without leaving a ſon or a daughter, 
but had grandchildren; they ſucceeded in like manner as 
children; thoſe in the right line being always preferred to 
thoſe in the tranſverſe. However, we have before feen ”, 
that when a man left a younger ſon, and a grandſon of his 
eldeſt fon, who was dead, there was great difficulty in de- 
termining the ſucceſſion in ſuch cafe between the ſon and 
grandſon. Same thought the younger ſon was more pro- 
perly the right heir than the grandſon; for the eldeſt ſon 
not having lived till he became heir, the younger ſon, by 
outliving both his brother and father, ought properly to 
be the father's ſucceſſor. ' It ſeemed to others, that the 
_ grandſon ſhould be preferred to the uncle; for as he was 
heir of the body of the eldeſt ſon, and, if he had lived, 
would have had all his father's rights, he, it was ſaid, 
ſhould more properly ſucceed in the place of his father : - 
and fo Glanville thought, provided the eldeſt fon had not 
been foris-familiated by the grandfather. A ſon was ſaid 
to be foris-familiated, if his father aſſigned him part of his 
ial hand, and gave bim ſeiſin thereof, and did this at the re- 
f |. aueſt, or with the free conſent of the fon himſelf, who 
=. | expreſſed himſelf fatisfied with fuch portion; and it was 
clear law, that in ſuch caſe the heirs of the ſon could not 
demand as againſt their uncle, or any one elſe, any more 
of the inheritance of the grandfather than what was fo 
| | aſſigned to their father; though the #ther himſelf, had he 
| 5 ſurvived the grandfather, might notwithſtanding have 
= claimed more. Where it happened, however, _ the 


8 Glanville" s words are © te; es ; Va. 2 72 3 
guam eum maſculs partem capit in be. | 
reditate aligud. 


eldeſt 
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eldeſt ſon; had in his father's life-time done f omage to the CHAP. I. 
chief lord of the fee for his father's inheritance, as.was not —— 
unfrequently the caſe, and died before his father, there it the 
was held beyond queſtion, that the ſon of ſuch eldeſt ſon 
ſhould be preferred to Wee, although there had been J on N. 
no foris-familiation. 

Suck was the law of 3 in Glanville! 8 time; nd 
this will very properly be followed by a ſhort view of ſome = 
of the duties incumbent on heirs; with the incidents of in- 
heritance and ſucceſſion ; ſuch as n e, 
baſtardy, and eſcheaat. 1 | 
He1Rs, ſays Glanville, were bound to ebſerve the teſta- Of teſtaments. 
ments made by their fathers, or their other . anceſtors to Fn 

| whom they were heirs, and to pay all their debts, For 

every freeman, not incumbered with debts beyond the 

amount of his effects, might, on his death-bed, make a 

reaſonable diviſion of his property, by will; fo as he com- 

plied with the cuſtoms of the place where he lived; one 

of which commonly was, firſt, to remember his lord by 

his beſt and principal chattel; .then the church; and after 

theſe, he might diſpoſe of the remainder as he pleaſed. 

However the cuſtams of particular places might lay this 

reſtriction upon wills, no perſon was bound, by the general 
law of the kingdom, to leave any thing by will to any par- 
ticular perſon, but was at liberty to act as he pleaſed; it 
being a rule of law, that ultima uoluntas effet libera. A 
woman who was /i juris. might make a will; but if: ſhe 
was married, ſhe could do-nothing of this ſort without her 

| huſband's authority, as it would be making a will of his 
goods. But Glanville thought it would be a proper teſti- 
mony of affection and tenderneſs, for a huſband to give to 
his wife ratianabilem diviſam, that is, a third part of his 
effects; this being what ſhe would be entitled to, if ſhe 

had ſurvived him; and it ſeems that it was not unfrequent 
for huſbangs to give a ſort of property to their wives in this 
third pug even during the coverture. N 
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HIS TORT OFT THE 
Tux paſſage in Glanville from which this and the follow- 
ing account of teſtaments is taken, throws great obſcurity 
upon the ſubject, and lays a foundation for the doubt that 
long divided lawyers, and is not yet ſettled, reſpecting the 
power of making wills of chattels, at common law. Af. 
ter having expreſsly laid down, that, by the general law 


of the kingdom, no perſon was bound to leave any thing 


by will to any particular perſon, and that the third part 
left to the wife was dictated rather by a moral than legal 


obligation, he goes on in the following remarkable words: 
c When a perſon, ſays he, is about to make his will, if 


tc he has more than enough to pay his debts, then all his 
© moveables ſhall be divided into three equal parts; of 
cc which one ſhall go to the heir, another to the wife; the 


cc third be reſerved to himſelf, over which he has the 


power of diſpoſal as he pleaſes: if he dies without leav- 


c ing a wife, a half is to be reſerved to the teſtator*,” 


= Thus far reſpecting the law of teſtaments for the diſpoſition 
of moveables; to which he adds, conformably with what 


ve have before ſhewn, ove! an e could not be 


given by laſt will“. 
A TESTAMENT ought to be a in the an of 
two or more lawful men, either clergy or lay, being ſuch 


perſons as might afterwards become proper witnefles there- 
to. The executors of a teſtament were ſuch perſons as 


the teſtator choſe to appoint to undertake the charge of it. 


If the teſtator appointed none, the propingui et conſanguinei, 
by which were meant, as may be ſuppoſed, the neareſt of 


kin to the deceaſed, might interpoſe; and if there was 


any one, whether the heir or a ſtranger, who detained any 
effects of the deceaſed, ſuch executors or next of kin 
might have the following writ directed to the ſheriff, to 
cauſe a reaſonable diviſion on the clſeQts to be made: 


The .progreſs of this 4 
and the diſcuſſions upon it, will be 


. Glanv. lib. 7. c. 5. 
related in the proper place, | 
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— Hi quid ja tofes ditubhnt CHAP. ll. 
"facias flare rationabilem divifai N. fieut rationabiliter man- Danke 
ftrari poterit quod eum fecerity et quod ipſa flate debeut, c.. * | 
If the perſon, ſummoned by authority of this writ; ſkid any 2 vow 
thing againſt the validity of the teſtiment 5 that it was 70 f . 
not properly made, or that the thing demanded was not 
bequeathed by it; ſuch inquiry was to be heard and deter- 
mined in the court chriſtian; for all pleas of teftaments, | 
ſays Glanville, belong to the eccleſiaſtical judge, and are 
chere decided upon by the teſtimony of thoſe who wete 
preſent at the making of the wills. 
Ir a perſon was incumbered with ab he 600 hob 
make any diſpoſition of his effects (except it was for pay- 
ment of his debts) without the conſent of the heir; but if 
there was any thing remaining over and above the payment 
of his debts; that reſidue was to be divided into chree parts, 
as above mentioned; and be might, fiys Glatwille, make 
his wi of the third part. Should the effects of the deceaſel 
not be ſufficient to pay his debts; the heir was bound to 
make up the deficiency out of the inheritance which Gdttie 
to him; ſo that we ſee the reaſon why, under ſuch Greum- 
Aaniees; the heir's coat wi nectffiry towers A will It 
| ſeems, however, that the heir was not Sang de mal tp © 
this deficiency, urileſs he Was of age . 
Hers were conſidered in different lights, according as 
they were of full age, or not. An heir of full age — 8 
hold himſelf in poſſeffion of the inheritance immediately 
upon the death of the anceſtor; and the lord, though he 
might take the fee together with the heir into kis hatids, 
was to do it with ſuch moderation, as not to cauſe any . 
ſeifin to the heir; for the heir might reſiſt any violence, 
provided he was ready to pay his relief and do the other of wardſhip; | 
ſervices. Where the heir to a tenant holding by military 
ſervice was under age, he was to be in cuſtody of * 


» Glany, lib; 2. c. 6. 7. bid. c. 3. Y Ibid.” 
Vor. I. „ lord 


_ CHAP. III. lord till he attained: Bis full age; which, in ſuch FRONTS 
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Siam was when he had completed the twenty-firſt year. The 


ſon and heir of a ſokeman was conſidered as of age when 
he had completed his fifteenth year: the ſon of a burgeſs, 
or one holding in burgage tenure, was efteemed of age, 
ſays Glanville, when he could count money and meaſure 
cloth, and do all his father's buſineſs with fill and readi- 
| neſs. The lord, when he had cuſtody of the ſon and heir, 
and of his fee, had thereby, to a certain degree, the full 
diſpoſal thereof; that is, he might, during the cuſtody, 
preſent to churches, have the marriage of women, and 
take all other profits and incidents which belonged to the 
minor and his eſtate, the fame as he might in his own 
only he could make no alienation which would affect the 
-inheritance. The heir was, in the. mean time, to be main- 
_ tained with a proviſion ſuitable to his eſtate; the debts of 
the deceaſed were to be paid in proportion to the eſtate and 
time it was in cuſtody, of the lord, who was not by ſuch 
Hens to be entirely deprived of his benefit by the cuſtody : : 
with that qualification, however, lords were bound de j ove | 
to anſwer for debts of the anceſtor. | 
Tux lord alſo, as he had all emoluments nigga 
| beir, was to act in all his concerns, and proſecute all ſuits 
for recovery of his rights, where ſuch ſuits were not de- 
Aayed by the uſual exception to the infancy of the party. 
But the lord was not bound to anſwer for the heir, neither 
upon a queſtion of right, or of ſeiſin, except only in one 
_ caſe; and that was, where there had fallen to the heir, 
; fince his father's death, the cuſtody of ſome minor: for 
15 then, if the minor came of age, and the inheritance was 
not delivered to him, he was intitled to have an aſſiſe and 
recognition de morte anteceſſoris : and in this caſe, as the re- 
oognition was. not by law to remain, on account of the 
infancy of the heir, his lord was to anſwer for him. If a 
minor was appealed of felony, he was to be attached by 
; ſafe and ſure pledgesz but yet he was not bound to anſwer to 
25 f the 
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the appeal till he was of age It was the duty of thoſe CHAP. 2 
who had the cuſtody of heirs and their fees, to reſtore the WILLL AM 
inheritance to the heir in good cqndition, and alſo free from congUeRoR i 
debe, in proportion, as was before ſaid, to the ſize of the ; 
inheritance, and to the time it was in cuſtody *. If there 10K N. 
was any doubt whether an heir was of age or not, yet ſtil. 
the lord had the cuſtody of the heir and his eſtate until he 
| was proved to be of age by lawful men of the. — 
upon their oaths. 1667 ee 
Ir an heir within age had more 1 ae one, 1 chief 
lord, that is, he to whom he owed allegiance for his 
firſt fee, was to have the preference of. the cuſtody : an 
heir, however, ſo circumſtanced, was ſtill to pay to the 
lords of his other fees their reliefs and other ſervices. In 
the caſe of a holding of the king in capite, the cuſtody 
belonged to the king completely and fully, whether the heir 
held of other lords or not: for the maxim was, dominus 
rex nullum habere poteftl parem, multd minies ſuperiorem. But 
in burgage-tenure the king had not this preference to other | 
lords. The king might commit to any one ſuch cuſtodies 
as belonged to him; and they were committed ſometimes 
Ppleno jure, and ſometimes not. In the latter caſe, the 
committee was to render an account thereof at the — a | 
quer; in the former, not: in the former caſe, he might 
preſent to churches, and do other acts, as he might in his 
own eſtate dv. 
Tus was the law concerning the cuſtody of heirs, in 
| military tenure. The heirs of ſolemen, upon the death of 
their anceſtors, were, according to Glanville, to be in the 
| cuſtody of their conſanguinei propingui, which muſt mean, 
as in a former paſſage, the next of kin; with this qualifi- 
cation, that if the inheritance deſcended ex parte patris, the 
cuſtody belonged to the deſcendants ex parte matris ; and ſo 
vice verſ4. For the opinion was, that the cuſtody of a 
perſon ſhould not, by law, belong to one who, ſtanding 


__ _ * Glanville, lib. 3, c. 9. bid. » bid. c. 10. 
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near the ſucceſſion, might be ma of having . 
upon the inheritance ©. | ; 
Wi hall next ſpeak of the e ente labs; If. 
a woman was a minor, ſhe was to be in the cuſtody of her 
lord till ſhe. became of full age, and then the lord was 
bound to find her a proper marriage. If there were more- 
than one, he was to deliver to each her reaſonable portion 
of the inheritance. If a woman was of full age, then alſo 
ſhe was to be in the cuſtody of her lord till ſhe was mar- 
ried by his advice and diſpoſal; for it was the law and 
cuſtom of the realm, that no woman who was heir to 
land ſhould be married but by the diſpoſal and aſſent of 
her lord: and this rule operated ſo far, that if any one mar- 
ried his daughter, who was to be his heireſs, without the 
aſſent of his lord, he was by ſtrictneſs of law to be for ever 
. deprived of his inheritance ; nor could he retain it but by 
the mercy and pleaſure of the lord. Nevertheleſs, when 
ſuch a perſon applied to the lord for licence to marry his 
daughter, the lord was bound to give his conſent, or ſhew 
ſome reaſonable cauſe to the contrary: if not, the father 
might even proceed to marry her according to his own 
wiſh and inclination, without the lord's concurrence. ' WT. | 
UPonN this ſubject of marrying women Glanville puts 2 a 
caſe : whether a woman poſſeſſed of land in dower might 
marry as ſhe pleaſed, without the aſſent of her warrantor, 
that is, the heir of her buſband; and whether by ſo doing 
ſhe would loſe her whole dower ? Some thought ſhe ought 
not to loſe her dower, becauſe ſuch ſecond huſband was 
not by the law and cuſtom of the land bound to do 5 - 
mage to the warrantor, but only a ſimple fealty; which was 
merely, in caſe the wife ſhould die before the huſband, to 
preſerve the homage from being entirely loſt, for want of 
ſome outward mark of tenure. But, notwithſtanding that, 
nn thought ſhe was bound to obtain the. aſſent of 


< Glanv. lib. 7. c. 11. | RS 
her 
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her warrantor, or loſe her dower, unleſs ſhe had other 82 | 
lands, either by maritagium or by inheritance z, for then it WII LIAN 
was ſufficient if ſhe had the aſſent of the chief lord: and CONQUEROR 9 
this was on account of the ſimple ſealty only which the wo. 
huſband was bound to do to the lord. If the inheritance n N. 
was held of more than one lord, it was ſufficient to obtain 5 
the aſſent of the chief lord. 

| Is women, while in cuſtody of their lords, did any thing 
which was a cauſe of forfeiture, and this was made out 
againſt them in a lawful way, the offender loſt her right 
to the inheritance, and her ſhare accrued to the reſt ; but 
if they had all incurred a forfeiture, then the whole inhe- 
ritance fell to the lord, as an eſcheat. | 

Wipows were not to be again in cuſtody 


have their affent * they married. W 

to forfeit their inheritance on account of any i 

not that the maxim, putagium hereditatem non adimit, meant 

this indemnity of women in caſe of incontinence, for that 

| was to be underſtood of the confideration the law had of a 

fon begotten under ſuch circumſtances, and born after law- 

ful wedlock ; who. was thereby intitled to ſucceed to the 

inheritance. as a lawful heir; according to another rule, 

filius hares legitimus eft, quem nuptie demonſtrant e. 

Tus brings us to: conſider the law of legitimacy. It of baſtardy. 
was held, thafno bafardus', or baſtard, was a legitimate or 

lawful heir, nor any one not born in lawful wedlock. If 

any one claimed an inheritance as heir, and it was objected 

that he was not heir, becauſe he was not born in lawful 

wedlock; then the plea; ceaſed in the king's court, and it 

was commanded. to the archbiſhop. ar biſhop, whichfoever | 


_ © Glany, lib. 7. c. 1 farm and art, which enibes er- 
© Iþid, tis, or. editur. So we ſay in Engliſh 
f Ia German balterd ; 8 5 ufftert yz as. is were, ſubito exortus. 
fays Spelman, which ſignifies infi- Vid. Spelm. yace * | 
mus, aud metaphorically Jpurins, in- 
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it might be, to make enquiry of the marriage, and to ſignify 
to the king, or his juſtices, his judgment thereon ;' for 
which purpoſe there iſſued a writ to the following effect: 
Rex epiſcopo falutem : Veniens coram me. W. in curid me 
petit verſus R. fratrem ſuum quartam partem feds unus 


 militis in villa, &c. ficut jus ſuum; et in quo idem R. jus 


non habet, ut W. dicit, ed qued ipſe baftardus fit, natus ante 


matrimonium matris ipſorum. Et quoniam ad curiam mean 


non ſpectat agnoſcere de baſtardid, eos ad vos mitto, mandans 
ut in curid ehriſtianitatis inde faciatis quod ad vos ſpectat. 
Et cùhm loquela illa debitum coram wobis finem ſortita fuerit, 
mihi literis vęſtris ſignificetis, uw inde coram vobis n 


fuerit, Oc. . 


Uren the ſubject of legitimacy, there was this ates 
queſtion : If a perſon was born before his father married 
his mother, whether, after the marriage, ſuch child was to be 
conſidered as a lawful heir? And Glanville ſays, that tho 
by the canons and Roman law (meaning a law of Juſtinian 
adopted in 2 conſtitution made in the time of Pope Alex- 
ander III. about thirty years before) ſuch a child was alaw- 
ful heir; yet by the law and cuſtom of this realm he was 
not to be received as an heir, to hold or claim any inherit- 


ance. The queſtion, whether born before or after mar- 


riage, we have ſeen, was examined before the eccleſiaſtical 
judge, whoſe judgment was to be reported to the king or 
his juſtices z but when the ſpiritual judge had certified the 


anſwer to that queſtion, the king's court made uſe of it as 


it pleaſed, and denied or adj udged the inheritance in diſ- 


pute to either party, according to its own rule of determi- 
nation: ſo that the eccleſiaſtical court only anſwered whe- 


ther the party was born before or after marriage; the king's 
court determined 0e was heir b. 


As a baſtard could have no heir but of his body; this 
gave occaſion to a very particular queſtion of inheritance 
and ſucceſſion. If a perſon made a gift of land to baſtard, 

r Glanv, lib, 7. e. 13, 14. * Ibid. c. 18. 
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reſerving a ſervice or any. thing elſe, and received homage, 
and the baſtard died in ſeiſin of the land, without leaving 
any heir of his body, it was a doubt in Glanville's time, 
who was to ſucceed to the land; it being clearly held that 
the lord could not; though it was determined, that if a baſ- 
tard died without a will, his goods went to his lord; and if 
he held of more than one, each was to * * 8 was 
found within his fee. 

IT may be remarked here, that all the eff of Sd RA 
whether he made a will or not, belonged to the king : this 
was meant as 2 penalty upon uſury, after the death of the 
party; for in his life-time he could not be proceeded 
againſt criminally. 


perſon dying in this offence (for ſo it was called) by twelve 


CH 4 P. 10. 
Re 
WILLIAM 
the 
, 
30 1 V. 


Uſurers. 


Among other inquiſitions which uſed 
to be made for the king, one uſed to be made of a 


lawful men of the vicinage, upon their oaths: and if it 


was proved, all the moveables and chattels of the deceaſed 
uſurer were taken for the king's uſe; his heir was diſin- 
herited; and the land reverted to the lord. If a perſon had 
been notorioufly guilty of uſury, but had deſiſted from the 
practice, and died a penitent, his property was not to be 
treated as the property of an uſurer. The point therefore 


was, whether a man died an uſurer ; and 8 ſuch caſe 


could his effects be confiſcated*. 
Io fſiniſn the ſubject of 1 7 to 3 it muſt * re- 


marked, that next after thoſe we have mentioned, the v/z;. 
mus heres, if he could be ſo called, of every man was his 


lord: for when a perſon died without a certain heir !, the 


Glan. lib. 7. 16. 
* Ibid. 


1 This law of «l/imus heres, laid k 


down ſo generally by Glanville, is 


ſaid by himſelf, juſt before, not to 


take place where a baſtard died wich- 
out heirs of his bod 
this exception to 9 
nures does not appear. In ca 
feiture where the 
to the king, yet the land cſcheated to 
the lord, e ſhall ſee, that in the 
time of Bracton, the land, in this 


of te- 
. of for- 


i 
2 
1 £ 


The reaſon of 


.. caſe of baſtardy, eſeheatedtothe het, 


and ſo it does at this day. 


Of eſcheat. 


it is worthy of remark, that in 


Scotland, where feudal rights were 


in general more regarded then in 
England, the lord has long been 


deprived of this caſualt 2 "nd che 
king is conſidered as the 
not only of the baſtard, but in all cales 


goods even went of failure of heirs upon the 


timus heres 


ciple, gued nullius eff, cedit 
regi. 2. Blackſt. 249. Erik. Prin. 
b. 3. tit. 10. 
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25 in, det ds 40 witch, of right, take ing his hands and 


retain the fee, whether ſuch lord was the king or any other 


con Gen ol perſon, Nevertheleſs, ſhould any one afterwards come and 


ſay he was the right heir, he might, either by the grace 
of the lord, or at leaſt by the king's writ, be let in to ſue 


for the inheritance, and make his claim out in court; yet, 


in the mean time, the land remained in the lord's hands; 
it being a rule, that when a lord had any doubt about the 

true heir to his tenant, be might hold the land till that was 
made out in due form of law. This was like what we 


| have ſeen was done, when there was a doubt whether an 


heir was of age or not; with this difference, that in this 
caſe the land, in the mean time, was conſidered as an 
eſcheat, which was to all intents and purpoſes the abſolute 
property of the lord ; in the other, it was not looked upon 


as his own, but only as de cutodid. 


Lanns reverted to the lord by eſcheat, not only on fai- 


lure of heirs, but. by various cauſes of forfeiture, If 


any one was convicted of felony, or confeſſed it in court, 
he loſt his inheritance by the law of the land, and it went 
to his lord as an eſcheat. Where a perſon held of the 
king in capite, in ſuch caſe, as well his land as his move- 

ables and chattels, wherever they were found, were taken 
for the king's uſe. Again, if an outlaw, or one convicted of 
Felony, held of any one but the king, then- alfa all his 


. moveables belonged to the king, and his land was to re- 


main in the king's bands for a year ; but at the expiration 


of that time, it was to revert to the lord of the fee : this, 


however, was cum domorum ſubverſione et-arborum extirpa- 


".tione, that is, according to the barbarous and unwiſe policy 
- of thoſe days, not till the king had firſt ſubyerted all the 
- houſes, and extirpated all the trees thereon. 


In ſhort, when a judgment paſſed in court, that a man 
ſhould be exhzredatus, his inheritance reverted to the lord 
of the fee, as an eſcheat. If any one was condemned for 


Welk, þ his moveables and chattels went to the ſheriff of tho 


county; 


EN 18 mn, 1 


County; \ hes en leres the dnrch dieb nd N . 
ing the year, as in the former caſe, becauſe theft was nat nog 
an offence againſt the king's crown, as robbery. and hamicide 

were. When any one was regularly and legally outlawed, 
he forfeited his lands; and tho he was afterwards reſtored by 
' the king's pardon, neither he nar his heirs cauld, by reaſon = 
of ſuch pardon, recover the land onee forfcited, agaialt the 
Jord ; for, notwithſtanding the king remitted the pains of 
forfeiture een 
not thereby infringe the rights of others n. 
IT was to illuſtrate the title of maritaguem, this we rides 
at firft led into this long digreſſion about the law of deſcent, 
legitimacy, and eſcheat : to that we now return ; and ſhall 
conclude what is to be ſaid upon it, by ſpeaking of -the te- 
nure by which a tenant in maritag io held bis eſtate. 1 | 
"MARITAGLUM was of two kinds: one was called liberum, Maritagium. 
or free; the other, ſervitio obnoxium, liable to. the uſual ſer- 
vices. Liberum maritagium was when a freeman gave part 
of his land with a woman in marriage, quit and freed from 
him and his heirs of all ſervices towards the chief lord. Land 
ſo given enjoyed this immunity as law down as to the 
third beir; and during that time no homage was to be 

done: but after the third heir was dead, the land became 
ſubject to its old ſervices, and homage was again to be 
done for · it. If land was given in maritagium ſervitio ab- 
noxium, that is, with a reſeryation of the legal ſervices; in 

that caſe, the buſband of thy woman and his heirs down to 

the third were to perform that ſervice, but yet without 
doing any homage 3 but the third heir, ſays Glanville, | 

was to do homage for the firſt time, and ſo were all his 
heirs for ever after; tho, in caſe of Iiberum maritagiums we 
have ſeen that homage was not to be done till after the 
third heir was dead. In all theſe caſes, however, where no 
homage was done, yet a fealty was to be performed by 
the waman and her heirs, either by ſolemn promiſe ar by 

| V Glany, lb. 5. C. 17. e 


| oath, 
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oath, n in the 2 form and words in yy: 
: yy a'man A Navin land given him in dne with 

a woman, had by that woman an heir born, whether male 
or female, who was heard to > cry within four walls, claman- 


tem et auditum infra quatuor r parietes, as they expreſſed it, 


and furvived his wife, then, whether the heir lived or not, 


the maritagium remained to the huſband during his life, and 
after his death reverted to the donor or his heirs : but if 
he had no heir of his wife, then the maritagium reverted 


to the donor or his heirs, immediately upon her death. And 


this was a ſort of reaſon why homage was not uſually re- 
ceived for theſe maritagia. For when land was given. in 


any way, and homage was received for it, the effect of ho- 


mage was ſuch that the land could not, by law, return to 
the donor or his heirs : which would be contrary to the in- 
tention of theſe gifts in maritagium. If the woman who 
had land thus given in maritagium had ſurvived her huf- 
band, and married a ſecond, the law was the ſame as to his 
retaining the land in caſe he ſurvived, whether the firſt huſ- 


band left an heir or not. 


Ir land was to be claimed either bi the wife or her WY 
as having been given in maritagium, there was a difference 


between ſuch a claim when againſt the donor and his heirs, 


and when againſt a ſtranger, If it was againſt the donor 
and his heirs, then it might be in the election of the de- 
mandant to ſue in the court chriſtian, or in the ſecular 


court. For queſtions of maritagium were conſidered as be- 


longing to the eccleſiaſtical judge, if the demandant pleaſed 


to reſort to him, on account of the mutual promiſes made 


by the man and woman at the time of the eſpouſals. But if 


the ſuit was againſt a ſtranger, then it was to be determined 


in the lay court, in the ſame way as other ſuits about lay- 
fees. It muſt be obſerved, that ſuch' a ſuit, like a plea 


of dower, was not to be conducted without the preſence of 


n Glan. lib. 7. c. 18, | 
| | the 


e and * — CHAP. ut. 
thing was to be ordered as in an action for dower; all WILLIAM 
which will be made plain when we come to ſpeak of that che 
proceeding; only this muſt be remembered, that the third "2X WEROR- 
heir, after he had performed his homage, nen Jo n M. 
the ſuit without the authority of his warrantor 2. 
Tux ſubject of homage and relief eee eee Homage, | 
ſideration, and will properly enough follow what has juſt 
been ſaid. Upon the death of the father or other anceſtor, 
the lord of the fee was to receive the homage of the right 
heir whether he was of age or not, ſo as the heir was a, 
male; for women could, by law, do no homage, though 
they ſometimes uſed to do fealty ; yet, when they married, 
their huſbands were to do homage for them, in caſes where - 
it was due for the fee they held. If a male heir was a 
minor, the lord could not have cuſtody of the ſee nor of 
the heir till be had received homage ; it being a general 
rule, that a lord could command no ſervice; relief, or any 
thing elſe from the heir, whether he was of age or not, till 
he had received homage for the fee in reſpect of which he 
claimed ſuch relief or ſervice; and this was on account of 
the protection the heir could claim of his lord after homage, 
but not before. A perſon might do homage to different 
lords for different fees; but one of theſe was to be the 
chief homage, and diſtinguiſhed above the reſt, by being 
accompanied, ſ. ys Glanville, with allegiance? z which 
was to. be performed to that lord of whom the homager 
| held his chief freehold. | 
Hon was to be done in this way : the 8 
profeſs, that he became Homo domini ſui, the man of 
« his lord, to bear him faith for the tenement in re- 
« ſpect of which he did homage ; to preſerve his terrene 
< honour in all things, ſaving only the faith he owed to the 
* king and his heirs.” From this it is clear that it would 


"M Glavv. lib, 7. & 13. i S 2 Cum ligeancis factum. 
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c HA. UI. anne faith-and of m VELIOTRAY 
rr thing to the damage of the lord a, unleſs in his own defence, 
or at the command of the king, when his lord had taken up 
CONWEROR arms againſt his ſovereign lord the king: and, in general, 
 $OHN it would be 3 breach of faith and of homage to do any 
een thing ad exheredationem domini ſui, vel dedeous corporis ſui. 

| | If then ſeveral lords, to each of whom, a tenant had done 


' homage, ſhould make war on each other; it was the te- 


nant's duty to obey the commands of his chief lord, and to 
go with him in perſon, if he required it, againſt any of 
reſt ; notwithſtanding which, in all other reſpects, the 
vices owing to ſuch other lords were ſtill to be duly ren- 
dered by the tenant. The penalty of doing any thing to 
ſtdh/e diſheriſon of a lord, was for the tenant and his heirs to 
* loſe, for ever, the fee held of him: the ſame, if the tenant put 
125 eee ee eee eee ee een 
{ in u Py 
5 1 eee e e ieee 
be put to anſwer in his lord's court, for default in any of the 
above particulars, and whether the lord could diſfrain him, 
by judgment of his court, without the command of the 
king or his juſtices; or without the king's writ, or that 
of his chief juſtice. | And he thought that the law allowed 
© a lord, by the judgment of his court, to call upon and 
Quiſtrain his homager to come to his court; and if the ho- 
mager could not purge himſelf againſt the charge of his 
lord tertid manu, by three perſons, or as many more as the 
court might require, he ſhould be in miſericordid domini to 
the amount of the whole fee he held of him. Glanville 
puts another queſtion 3 whether a lord could diſtrain his 
homager to appear in his court to anſwer for the ſer- 
vice of which the lord complained he deforced him, or 
made default in payment; and he thought that the lord 
might, without the command of the king or his juſtices; 


4 Dominuys ſmim infefare. —* Glanv, Iib. 9. e. 1. 


and 


ENGLISH IU AW. 


and that in ſuch 2 proceeding” the lord and his homager CM Ar. nt. 
might come to the duel, or the great aſſiſe, by means of — 


any one of the parts who choſe to make himſelf a wit- 


neſs that he had ſeen the tenant or his anceſtors do to the CONQUEROR 
lord and his anceſtors the ſervice in diſpute, which he was JOHN. 


ready to deraign or prove; and thit if the tenant was in this 
manner convicted, judgment ſhould be for him to loſe the 
whole fee which he held of the lord. Where a lord found 

he could not in this manner jgffitiare, or compel his tenant 
to appear in his court, he Was obliged to reſort to the pro- 
ceſs of the curia regis* 3; that is, to the nen or writ 
of the king, or his juſtices. . | 

Hock might be done by every freeman, 28 — * 
within age as thoſe who were of full age, whether clergy 

or lay. Yet biſhops conſecrated could not do homage. to 
the king, though they held their biſhoprics as baronies, but 
only fealty; and this they performed with an oath. It was 
uſual for biſhops elect, to do homage before their confecra- 
tion.. 

Ir is to be underſtood; it homage was tot 2 mere per- 
ſonal thing. It was done in reſpect of ſome benefit de! 
rived from property or poſſeſſion. It was due in refpect 
bol lands, tenements, ſervices, rents in certain;  whiethet - 

in money or other things; but without ſome of theſe eauſes 
no homage was dus to a lord, though it might be due to the 
king. Again, homage was not due in reſpect of all lands; 
| for it was not due on account of dower, nor free marriage, 
nor from the eldeſt ſiſter on account of the fees of younger 
ſiſters, till after the third defcents e 
alms u. 

Homnaen might be received Vamp Gabe: ee TORY 
whether of age or not, as well clergy as lay. If homage 
had been done to a woman, and ſhe married, it was to be 
done over again to the huſband; yet, in a cafe ſome what 
ſimilar, namely, when a perſon, by a Gaal concord 2 


* Glany. lb. 2. e. 1. * Ibid. „ Ibid, c. a. 
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in court, recovered land for which 'a relief had been 


paid to the chief lord, it was a queſtion, whether the per- 
ſon recovering was bound to pay a relief, _ his e 
— poſſeſſion thereof s. 


In'conſequence of homage wine bens there aroſe 


a mutual relation between the parties; according to the rule, 
quantum homo debet domino ex homag io, tantum illi debet domi- 


nus ex dominio: præter ſolam reverentiam. Therefore, when ; 


land was given for the ſervick and homage of the tenant, 5 


and any one afterwards inſtituted a fuit for that land, the 


lord was bound to warrant it to him, or to give him in 


| lieu thereof competent excambium, an equivalent in value. 


"Relief. 


| Wuzx an heir who had been in cuſtody came of age, 
the inheritance was reſtored to him without paying a re- 
lief; that being remitted in conſideration of the profit the 
lord had derived from the cuſtody. A female heir, whe- 


ther of age or not, was continued in, cuſtody till ſhe was 


married by the advice of her lord. If ſhe had been within 
age when ſhe firſt came into the lord's cuſtody, then upon 
her marriage the inheritance was quit of all relief; but if 

ſhe was of age when ſhe firſt came into the lord's s cuſtody, 
though ſhe continued ſome time in cuſtody before mar- 
riage, yet her huſband was to pay a relief upon the mar- 
riage; and a relief once paid by the huſband, was an ac- 
quittal both to huſband and wife, during their ſeveral lives, 
for any relief on account of the inheritance: ſo that nei- 


ther the wife nor her ſecond huſband, if ſhe had one, nor 


the firſt huſband, ſhould he furvive her, could my called up- 


on to pay any relief”. 

Is the male heir was of age whin his anceſtor died, and 
was well known to. be the heir, he might hold himſelf in 
the inheritance even againſt the will of the lord, as we be- 


fore faid; provided he made a tender of his homage, and a 


reafonable relief, in the preſence of credible perſons. The 


* .Glanv. lib. 9. c. 3. | 7. Ibid. c. 4. | 


relief 


— 
ENGLIS LAW. 
relief of PIR according to — 
realm, was ſaid to be reaſonable at a hundred ſhillings. 


The relief in ſoccage-tenure was one year's value of the 
land. As to baronies, nothing certain was fixed concern 


ing their relief; but the relief they were to pay was mea- 


it was due. The law was the ſame in ſerjeanties. 


W uũAEN the lord and the heir had come to an agreement 


reſpecting what was to be paid for relief, the heir might 
exact reaſonable aids from his homagers; always proportion- 

ing this demand to their circumſtances, and the fize of their 
fees; that it might not become ſuch a grievous impoſi- 
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Aids. 


tion as would intirely deſtroy their contenement, or, to 


uſe an Engliſh term which has been formed from it, 
their countenance, and appearance in the world: and no 


other meaſure was ſettled for aſcertaining theſe aids but 


| this regard to facts and circumſtances. With the above 
precautions, a lord, in other caſes, might exact ſimilar 


aids of his tenants; as when he made his ſon and heir 


a knight, or when he married his eldeſt daughter. Glan- 
ville made a queſtion, whether lords could demand theſe 
aids of their tenants to enable them to carry on their wars? 
The praQtice, at leaſt, was for them never to attempt to di- 
ſtrain for'aids on this occaſion, but to leave them to the vo- 


luntary generoſity of their tenants. For the other aids, ſo 


long as they were reaſonable, lords might, by judgment of 
their courts, without the precept or command of the king 
or his chief juſtice, diſtrain their tenants by the chattels 


that were to be found on their fees, or, if need were, by 


the fees themſelves; ſo, however, that the proceeding was 
had regularly by the judgment of the court, and conſiſtent 
with the reaſonable cuſtom thereof. If a lord could diſtrain 
his tenants for payment of theſe reaſonable aids, much 
more, ſays Glanville, might he make diſtreſs for payment 


We his relief, and for ſuch ſervice as was due to him on 


* Glanv, ub. 9: C. 4. 
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CHAP. m adcoimt-of the fee :. Thus we ſee the remedy by difireſs 
nan had; in Glanvitle's time, becorne a ptoceſs fiſt againſt the 


Adminiſtration 
at juſtice. 


chuttels; and only „ opus fuerit, was there recourſe to 
the fee itſelf 5 though it is probable,” that in the origin f 
this ſummary; method of compelling-tenants to do their ſer- 
vices, it was ufual to take the whole fee into the tord's 
hands as a forfeiture, to enable him to do that juſtice to 


| himfelf which his tenant. refuſed; but this rigorous pro- 


ceeding was by degrees ſoftened down to one agaifiſt the 
moveabjes; and bnly in default of them, againft the land. 
HAvix s tiken this view of the nature of tehures and 


eſtates, it ſeeins neceſſary to conſider the order of admini- 


ſtering juſtice, with the proceſs and modes of proceeding 
in obtaining redreſs for any injury to property or to the 


perſon; an enquiry not leſs intereſting than the former, as 


it contains in it the firſt outline of that courſe of judica- 
ture which prevails, with conſiderable alterations indeed, at 
this day. In purſuing this, there will be occaſion to no- 
tice ſuch parts of the law concerning rene a as have 


not already been mentioned. e 
PAS were divided into Wer, and We Cinis 155 


pleas were. again divided. into ſuch as belonged ad coronam 
domini regis, and ſuch as were within the juriſdiction of the 


| ſheriff, The pleas belonging to the king's crown were, 


the erimen 22 majgfatis,. as the death of the king, or any 
ſedition touching bis perſon or the realm; pleas concern- 
ing the fraudulent concealment of treaſure trove; pleas de 


| pace domini regis. infraft4; pleas of bomicide, burning, rob- 


bery,, rape, and the crimen falſi: all which offences were 
puniſhed with death, or the loſs of limbs. Only the erime 


of theft was excepted, which was within the cognizance 


of the ſberiff, and determinable i in the county court. The 
ſheriff, i in like manner, in caſes where the lord of a franchiſe 


| neglected to do juſtice, had cognizance of medletæ, as they 
were e called, verbera, and plage; unleſs the party com- 


= . « Clany. c. 8; 


 plaining 


* * G 8 K. LAV 


art added, as be might if be pleaſed, an allegation, C 
de pace domini regis infratd, bags yur PP yo p. weng 
uni e nne 
_Civir pleas were' divided i in the we way; ſome being 
entertained in the king's court, and others in that of the 
ſheriff. In the king's court were determined pleas concern- 
ing baronies; that is, manors held of the king in cupite. 
pleas concerning advowſons, villenage, dower unde nibil ; 
complaints for breach of final concords matle in the king's 
court; queſtions of homage; reliefs, and purpreſtures; 
pleas of debt owing by lay EN wg __ as wy were called,” 


1 placita de debitis lacbrum e. W e Rt 


Taye following civil abet to the heritP's court: 
pleas of right to freehold, when the court of the lord of 
whom the land was held, had made default in determining 
the right; and queſtions upon villenage; and pers po 
were always commenced by the king's writ. | 

BEs1DEs theſe, which were all de proprietate, Ger were 
bother pleas ſuper poſeſſione, which were decided by recog- 

nition of Jurors. Of all * we _ queue in their 
order, 

FinsT, of pleas in 1 king's count; or curia regis, as it 
was then called. When any one, ſays Glanville, com- 
plained. to the king or his juſtices concerning his fee or 
freehold, if © the matter was ſuch as was proper for that 

« tribunal, or ſuch as the king pleaſed ſhould be examined 
ce there, the party had a writ of ſummons to the ſheriff, 
* directing him to command the wrong doer to reſtore the 
land of which he had deforced the complainant; and un- 
« leſs he did, to ſummon him by good ſummoners to ap- 


b In this diſtinQtion between the and © the peace 3“ this laſt expreſſion 
ſheriff's juriſdiction and that of the being ſufficient, after the peace of 
king, we ſee the reaſon of the alle- ** the ſheriff had ceaſed to be di- 
gation in modern indictments and ſtinguiſhed as a Tparate juriſdiction. 
writs, vi et armis of * the king's crown - Glanville, lib. 1. e. 1, 2. 
F 100 | Gignity,” * © the king's peace,” _ ©Glany, lib. 2. c. 3. 
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CHAP. Ill. 4 pear before the king or his juſtices, at ſuch a 3 to 
& ſhew wherefore he refuſed ſo to do.“ The following 
was the form of the writ : Rex vicecomiti ſalutem : Præcipe 
| A. quod ſine dilatione reddat B. unam hidam terre in villa 
JO H N. (naming it) unde idem B. queritur, quod prædictus A. ei de- 
forceat : et niſi fecerit, ſummone eum per bonos ſummonitores, 
gudd fit ibi coram me vel juſtitiariis meis in craftino poſt octa- 
ho clauſi Paſche apud (naming the place where the court 
fat) offenſurus quare non fecerit, et habeas ibi ſummoni- 
| fores, of hoc breve. Tee Ranulpho de Glanvilla * Cla- 
rendon | 
Ar the appointed day the party ned cer came 
or not, or ſent a meſſenger to efſo:n* him, that is, to make 
an excuſe for his not coming. If he neither came, nor 
fent an eſſoin, the demandant was to appear in court, and 
wait his adverſary for three days. If he did not appear at 
the fourth day, and the fummoners offered to prove they had 
_ duly ſummoned him, another writ of ſummons iſſued, ap- 
pointing his appearance in fifteen days at leaſt; and this 
_ writ required him, as well to anſwer upon the merits of 
the complaint, as for his contempt in diſobeying the firſt 
ſummons. When three writs in this form had iflued, and 
he neither appeared nor fent any one to eſſoin him, his 
hand was taken into the king's hands, and fo it remained 
for fifteen days; and if he did not appear within that time, 
the ſeiſin of it was adjudged to the complainant, nor could 
the owner have any remedy to recover it, but by writ of 
right: yet if he appeared within thoſe fifteen days, and 
| was willing to replevy the land, he was commanded to come 
again on the fourth day, and right ſhould be done; when, 
if he appeared, the ſeiſin was reſtored. Indeed, if he had 
W at the third ſummons, and atknowiedged all the 


. Clasv. lib. x. e. 6. rivation, than d᷑ e dacz though it ö 
by Eſfenium, or Excentum, ſays Spel- ſhould fignify to excuſe by means of 
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man: ex privativum, et ſcing, cura; an oath; which, to be ſure, is the pre- 
ab anguſtia, curà, vel labore libe- ciſe nature of an eſſoin. Vid. Spelm. 
rare; Which is a more probable de- voce Eſſoniare. 


former 
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Former ſummonſes, he would lofe the ſeifin of his land, c. 


unleſs he could produce a writ from the king to the juſtices, 
declaring he had been in the king's ſervice at the time * 
pointed by the court, and commanding that he ſouls wot 
be held as a defaulter, nor ſuffer as ſuch f. 
Tr the'party denied that he was ſummoned,” he was to 

ſwear it durdecimd manu; and at the appointed day, ſhould 
any of the jurors who were to fwear it, fail, or any be law- 
fully excepted to, and no other put in his place, that very 
inſtant the defendant loſt the ſeifiti of his land, as a defaulter. 
If he difproved the ſummons in the above Way, be was, 
the ſame day, to anſwer to the ation: 

Tnvs far of appearance and non- appearance: next as 


406 ins. If the party did not appear at the firſt ſummons, 


but ſent a reaſonable eſſoin, it would be received: and he 
might, in like manner, eſſoin himſelf three times ſucceſ- 
fively. The cauſes of excuſe, called eflvins, allowed in the 
king's court, were many. The principal effoin was that 
die infirmitate.. This was of two kinds: one was, de infir- 
mitate veniendi; the other, de infirmitate reſeantiſe ; of 
which the firſt was called ee de mals veniendi, ; the 
latter, de mals lecti. | 

1 at the firſt ſummons che eſſein te rhinitis veniendi 
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vas caſt, it was in the- election of the complainant upon his 


appearing in court, to demand from the eſſoniator, or per- 
ſon who made it, a lawful proof of the effvin, on the very 
day; or that he ſhould find pledges*; or make a ſolemn en- 
| gagement to bring a warrant or proof of the eſſoin, that 


is, the principal ſummoned, at a day appointed. And in 


this manner might the tenant be eſſoined three times ſac- 


ceſſively. If he did not come at the third day, nor ſend 


an eſſoin, the court awarded, that he ſhould appear on ano- 
ther day, in perſon, or by a ſufficient attorney (or reſponſalis, 
as he was then called), who would be received ad lucran- 
f Glanv. lib. 1, e. 7, 8. | r Glanville's words are, vel ple- 
ts | gium inveniet, wel fidem dabit. | 
\ Ka 5 dum 
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dum vel perdendum in his place. If the party oY 
appeared on the fourth day, after three eſſoins, and avowed 
them all, he was required to prove the truth of them by 
his own oath and that of another, and on the fame day was 
to anſwer to the action: and if he did not appear at the 


fourth day, nor ſend his attorney, his land was taken into 


the king's hands, as before mentioned. There iffued alſo 


an attachment againſt the eſſoniators tanguqm falſarios, for 


not -performing the engagement they had made for their 
principal; and in the mean time the principal was ſum- 
moned, to ſhew cauſe why he did not avow and make good 
what his eſſoniator had engaged for in his name: a ſum- 
mons went alſo againſt the pledge put in, as above men- 


_ tioned, by the effoniator, to ſhew cauſe why he did not 


produce the principal to make good the effoin®. _ | 

Ir the principal appeared within the fifteen days, and 
was willing to replevy the land, a day was given him ; and 
if he then gave his ſureties, he recovered his ſeiſin. If he 
denied all the ſummonſes, and diſproved them duodecimd 
manu or if he admitted the firſt, avowed his three efſoins, 


and on the fourth day produced the above-mentioned writ, 


teſtifying that he was in the king's ſervice; he could in that 
caſe recover ſeiſin of the land: but if he did not appear 
within the fifteen days, the ſeiſin was adjudged to the com- 
plainant, as before mentioned. The direction in the writ 


to the ſheriff for taking the land in the caſe of the king was, 


capias in manum meam and of that for giving poſſeſſion of 


it to the complainant was, ſeiſias M. de tantd terra, &c. 

In the ſame manner a man might eſſoin himſelf three 
times de infirmitate reſeantiſe, or de mals lefti; and if the 
party appeared not at the third ſummons, the judgment of 
the court was, that it be ſeen whether the infirmity be a 
languor, or not. For this purpoſe a writ iſſued, com- 
manding the ſheriff to ſend four lawful men of his county 

0 \ 


v ®Glaav. lib 1. c. 13, 13, 14, 18, 
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to view the party: and if they ſaw that it was Janginer; CHAP. lii. 
they were to appoint him to appear, or ſend his attorney, * 5 
in a year and a day; but if they thought it not to be a * n 
languor, they were to appoint a certain day of appearance G A 
for him or his attorney, at which time the four viewers. J 0 'H M. 
were likewiſe to appear and teſtify their view. Two euni· 
ators were neceſſary to make this eſſoin- . 
| PeRHAPS the firſt two eſſoins might be bene hk ae 
third de reſeantiſ4 ; in which caſe, perſons were to be ſent to 
view whether languor or not: but if the firſt two were 
de reſeantiſd, and the third veniendi, they were djudged as 
if all were veniendi: for it was a rule, always to Pw ae- 
cording to the nature of the laſt efloin®. ' 
| We have ſeen that the land of a perſon who 1 
appear, was taken into the king's hands. It was alſo the 
practice, if a perſon had appeared and anſwered, and a ſu- 
ture day was given, and at chat day he neither came nor 
ſent his attorney, that his land ſhould be taken into the 
king's hands; but Glanville ſtates this material difference, 
that he could not in this caſe replevy it; he was alſo ſum- 
moned to hear the judgment of the court upon his default: 
however, whether he appeared or not, he loſt his ſeiſin 
for the firſt default, unleſs he could avoĩd the ſummons by 
the before mentioned writ de /ervitio regit. A perſon who 
had anſwered in court and departed in a lawful way, might 
recur to the three eſſoins, 1 there was = RE 
to waive. them. | 
Ir a perſon had ee bimſelf once, vid atiche ae 
day he neither came nor eſſoined himſelf, we have ſeen that 
a writ iſſued to the ſheriff to attach the eſſpniator tanguam 
falſarium, as before mentioned i. That the eſſoniator 
might be treated with a: reaſonable fairneſs, he alſo was 
allowed to eſſoin himſelf. Thus, if any obſtacle happen- ; 
ed to retard him in going to eſſoin his principal, ſo that 


Glanv. lib, 1. c. 18, 19. mid. c. 46. 1 Ibid, c. 20, 21s 
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the fourth day fignified nothing: for the day gen by the | 
eſſoniator muſt ſtill be obſerved o. 
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could not get to the court at the appointed 1885 he 
Hh till the fourth day, as his principal had; and if any 
one came within that time to eſſoin him, he was received 
in like manner as the eſſoniator of the principal m. The 
principal might alſo, if he pleaſed, ſend a ſecond eſſoniator, 
who was to ſtate to the court the excuſe of the principal, 
that he ſent that excuſe by an eſſoniator who was detained 
by accidents on the road, and that he would prove this as 
the court ſhould award . In all caſes of eſſoins, if the ad - 
verſe party had departed, upon a day having been given by 
the eſſoniatar, the appearance of the principal within the 


Tuvus far of the eſſoins de infiemitate veniendi, EY 4. 
infirmitate reſeantiſe ;(or, as they have ſince been called, de 
malo veniendi, and de malo lecti. Glanville mentions ſeveral 
others; as that de ultra mare: upon which the party had 
at leaſt forty days. Another was, ſubita aquarum inunda- 


tio, or the like unexpected accident, which was allowed to 


\ ſave the four days “. Another was called per ſervitium regis ; 


and in that caſe the plea was put without a day, till the 
party returned from the ſervice he was on: wherefore this 
was never allowed to thoſe. who were conſtantly in the 


ſervice. of the king, ſuch perſons being left to the ordinary 


courſe of the court. This eſſoin de ſervitio regis lay only for 
perſons in the king's ſervice before the plea was commenced. 
If any went into the king's ſervice after the plea com- 
menced and efloined himſelf, there was this difference, 
whether he was there per mandatum regis ex neceſſitate, or 


| ex, voluntate, without any mandate. In the former cafe, 


| the above-mentioned order was obſerved, and the plea-was 


put ſexe die; in the latter, it was not. Another diſtinc- 
tion was made, whether the ſervice was ultra mare, or 


ritra mare : if the former, he had the uſual forty days, and 


| m Glany, lib. 1. c. 41, 22. » Jbid, c. 33. »Ibid. c. 24. 4 P Ibid, c. 25, 26. : 


Was 
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1 e at the expiration of them to appear and ſhew 


the king's writ, as we have before ſeen: in the latter, it 


was at the diſcretion of the juſtices to give a leſs or a a 
time, as they thought it beſt ſuited the king's ſervice 4. 
Turn was an eſſoin per infirmitatem, which me 
muſt be ſuch as had happened ſince the party arrived in the 
town where the court was. In this caſe the court ordered, 
that he ſhould appear the next day, and ſo on for three days 


ſucceſſively; and if he made the ſame excuſe the third day, 


then four knights were directed by the court to attend and 
ſee whether he was able to make his appearance or not: 
if not, and they teſtified the ſame in geber oaks 
ory” at leaſt, fifteen days. N 

ANOTHER eſſoin was de e in eden: There 


was a diſtinction in this caſe, as in that of the king's ſer- 


vice, whether the party had commenced his journey before 
the ſuit, or ſince... If he had been ſummoned firſt, the 
proceeding took its courſe, as before ſtated: if not, then 
there was a difference, whether his journey, was towards 
Jeruſalem, or otherways. In the former caſe, he had a 
reſpite of a year and a day, at leaſt; in other caſes, the 
reſpite lay in the diſcretion of the juſtice . 

Havixc conſidered the circumſtances relating to the 
tenant's appearance, in court, let us pauſe a while, and 
look back to the nature of the writ which was to compel 
this appearance, and the method taken for its execution. 
The writ of ſummons had i in it this clauſe. addrefled to the 


ſheriff, tc of habeas ibi ſummonitores, et hoc breve :” in con- 
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ſequence of which the firſt inquiry, when, the demandant | 


offered himſelf at the appointed day in court, was, whether 
the ſheriff had there the writ and the ſummoners. If he 


had, and the ſumnions was proved, they proceeded as be- 
fore mentioned ; but if the ſheriff did not appear within 


the fourth day, (which, was allowed alſo to the tenant) then 


" Glany. lb. 1. e. 7. bid. e. 6. « Ibid. c. 29, 


wren or "THE 


CHAP. Il. there ifued-a writ de ſecunda 9 —— directing unn 

ns ſummon the tenant, and to appear himſelf and ſhew 

con Suron' cauſe why he did not ſummon him upon the firſt writ. 
% This contained the firſt writ of ſummons, with the addition 

4 wu N. of this clauſe: et tu ipſe is ibi oftenſurus quare illam ſummoni- 
1 tionem ei non feceris, ficut tibi præceptum fuit per aliud breve. 
meum, et habeas ibi hoc breve, et illud aliud breve. If the — 
ſheriff came at the day, and confeſſed that he had not ex- 
ecuted the writ, he was then, as they termed it, in miſeri- 
cordid regis, that is, he was amerced; the demandant loſt 
a day without effect, and the tenant was to be ſummoned 
again: but if the ſheriff! averred that he commanded 
lawful ſummoners to make the firſt, ſummons, and they, 
being preſent, admitted it, they as well as the ſheriff were 
amerced, if they had not obeyed it. But if they denied 
that the ſheriff gave them charge of the ſummons, then 
there was a diſtinction, whether the ſheriff gave it in the . 
county-court or not. Suck matters ought, properly, to be 
tranſacted in that court; and if tþe plea was commenced 
ſome time before the county-court, Glanville ſays, attachia- 
bitur u iſque ad comitatum, and then a complete ſummons was 
to be made. If, then, the ſummoners had been enjoined i in 
the county, and it was ſo proved, the ſummoners were 
amerced ; for this Was a ſolemn act, which they would not 
be allowed to deny: if out of the county, and they denied 
the command, then the ſheriff alone was amerced, for exe- 
cuting the writ in a private and improper manner: for all 
public acts, ſuch as enjoining ſummons to be made, taking 
pledges, of proſecuting, and pledges de Alando ad rectum, 
ought to be tranſacted i in a public manner, that there might 
be no debate concerning ſuch prefatory proceſs; 3.2 circum- 
ſtance which would lead to great impediments i in ſuits, | If 
the ſummoners were not preſent at the appointed day, . but 
ſent their eſſoniators, who eſſoined them; ; and added, that 
they had properly ſummoned the party; in that caſe, the 


firſt day was conſidered as not loſt to the demandant, and 
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the ſummoners were en not 


the ſummons, as was enjoined them, unleſs they cond ex- w * LIAM 


cuſe themſelves by the king's writ de ſervitio. I ſhould. os 
remembered, that one or other of the ſummone 

excuſe himſelf at the ſirſt day; and in that caſe; pri wal 
day was not conſidered as loſt to the demandant OE Nn er 


such vas the proceeding where the tenant was ſimply Of attachment. 


ſummoned, without any pledges being given. It may be 
proper to mention in this place, what the proceſs would be, 
when an attachment was neceſſary. If the ſuit was of a 
kind to make it neceſſary for the tenant to find pledges 
de ſtando ad rectum for his appearance, (as was the caſe in 
pleas for breach of a final concord made before the king or 
his juſtices, and for novel diſſeiſin) and theſe pledges had been 
recorded in the county court, or before the juſtices ʒ then if 
the tenant did not appear, nor eſſoin himielf, the pled - 
ges were adjudged to be amerced; and further pledges were 
required, to engage for his anſwering to the ſuit.» This 
was to be done three times; and if he did not come at the 
third ſummons, his land was taken into the king's hands, 
in like manner as before mentioned; and the pledges like - 
wiſe were amerced, and ſummoned to appear in court at 
a certain day, in order to hear the judgment. This was 
the courſe of attachment in civil cauſes: but in criminal 
ones, as in thoſe pace de domini regis infractd, if the party 
did not appear at the third ſummons, there iſſued a capiar 
to take the body, the Neeb 8 reed 6 a in tee 
former caſes v. f | 
Tuus far of the Aden of Fa tenant. 1 "ns WR 
ant did not appear at the firſt day, he might eſſoin himſelf 
in like manner as the tenant. - If he neglected both, the 
tenant was diſmiſſed fine die; ſo, however, as that the de- 
mandant might inſtitute another ſuit for the ſame cauſe of 
action. But as to this, and the conſequence of the tenant's. 
default, there was a diverſity of opinions in Glanville's 


Clans. lib, 1. c. 30, . d. c. gt 
| | time. 
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time. Some held that he only loft his firſt writ, with his 
_ coſts and expences, but not his action; ſo that he was at 
liberty to commence another: others thought he loſt his 
action totally, without any right of recovery; and that he 


ſhould be amerced for his contempt of court. Others 


were of opinion, that he lay at the king's mercy, whether he 
ſhould: be admitted to bring his action again. In either 


caſe, if the demandant had found pledges de clamore ſuo pro- 


ſequendo, as was the caſe in, ſome; ſuits, his pledges were 


| likewiſe to be amerced. Glanville further adds, that in 


criminal matters and thoſe relating to the peace, where 


wee king had an intereſt, as he was bound to proſecute, 


his body was te be taken, and kept in cuſtody until he 
proſecuted his appeal: beſides which, his pledges were 


ſtill to be amerced *. - If both demandant and tenant were 


abſent at the day, it was in the diſcretion of the king or his 


juſtices to proceed againſt both; againſt the tenant for con- 
tempt of court, and the demandant for falſe claim). 
WInꝭXxꝝ obedience had been paid to the writs of ſummons, 
and both parties were in court, the demandant made his 
demand of the land in queſtion; and then the tenant might, 
if he pleaſed, pray a view of the land. If the tenant had 
no other land in the ſame vill, the view was made without 


delay; but if he had, the tenant was reſpited, and another 


day given in court. When he departed in this manner 
from court, he might claim three eſſoins; and a writ was 


directed to the ſheriff to ſend /iheros et legales homines (not 


ſpecifying any number) of the vicinage of the vill to view 
the land in queſtion, and to have. ert of them to 1 


their view to the court. 


AFTER the three ine a the. x view, 1 | 


after both parties had appeared in court; then the demand- 


ant was to ſet forth his elaim in the following manner: 
Peto, &c. * demand againſt B. one hide of land in ſuch 
2 vill (naming it), as my right and inheritance, of which 


= Glany. lib. 1. e. 33. bid. 3 * Ibid, lib, 3. c. 2, 4 
my 
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« my father (or grandfather, as it might be) was ſeied in CHAP. 1 
40 bis demeſne as of fee, 1 in the time of Henry I. (or after — 
the firſt coronation. of the king, as it might be), aa. congyenon- 

te from which he received produce to the value of fifty ſhil-- 

« lings at leaſt (as in corn; hay, and other produce); and this, Jaw _ 
« I am ready to prove by this my free man Johns and if any the writ. 
ce thing ſhould happen to him; by him, os him” (forhe could - 
name ſeveral, though only ane could wage battle) © who. 

« fqw and heard this.” Or he might conclude in this form: 

and this I am ready to prove by this my free man John, 
hom his father, on his death-bed, enjoined, by the faith 

« a ſon owes a father, that if he ever heard of any plea be- 

« ing, moved concerning this land, he would drereign (or: 

« prove) this“, as what his father had ſeen and heard b. 

This was the manner in which the demandant ſpread out 

the ſubſtance of his writ ; and his dean . — er 

the teſtimony de viſu et audi. Wh * 

_ AFTER:the demandant had PH maid his N it was. 7 The euel. 

in the election of the tenant, whether he would defend 
himſelf by duel, or avail himſelf of the priyilege granted by. 
the king's late ſtatute, and demand that a recopwition ſhould. 

be made, which of che two had the greateſt right to the 

land. If he choſe. the duel, he was to defend his right de! 
verbo in verbum, as the demandant had ſet it forth; either 

in perſon, or by ſome fit champion. It was a rule, that 

when the, duck; eee FAINT eee wn met 

claim the benefit of che new law; {bs = + | 

AFTER the duel was waged, the- tenant might edi 

himſelf three times, as for himſelf; and in addition to 
theſe, three times in reſpect of his champion. When all 

theſe eſſoins were clapſed, the demandant was to bring his 
champion into court, ready for the engagement: the 
champion was to be the ſame perſon, upon whom he put 

the proof in his claim: nor could he a. en in 


vGlanville's words are: Hie irori- et audivit, 8 
mare, fieut id qua Pater ſuns vidt, * Glan, lib. 2. C. 3. 
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CHAP. ut.” place after the baue! n once waged. If he who waged 


the 


co RAR 


to - 
JOHN. 
KB 


of his own, either as defendant or appellant, in matters of 


—— the duet” happened to die, and that was declared by the 


voice of the vicinage, he might recur to one of the others 
named in the claim or even a ſtranger, if that ſtranger 
was qualified to be a proper witneſs ; for that qualification 
was always required in the champion of the demandant. 
But this was only where the champion died by a natural 
death; for if it happened by any fault or neglect of his 
own, no other could be ſubſtituted in his place, and the 
demandant loſt his ſuit. Glanville ſtates it as a queſtion, 
whether the demandant s champion himſelf could nominate | 
any one in his place; and he thought; that by the old 
and eſtabliſhed cuſtom of the realm, he could not 2 2 
any one, except his ſon born in lawful M 
As we before ſaid, the champion of the Rat muſt 
be a perſon who could be a proper witneſs of the matter in 
queſtion per viſum et auditum';" the demandant of conſe- 
quence could not be his ow-n champion; but the tenant 2 
might defend himſelf, either in perſon, or by another fit . 
champion. If the champion of the tenaut died, it was 
a queſtion what was to be done; whether the tenant 


might defend himſelf by ſome other, or was to loſe his 


ſait, or only ſeiſin of the land: Glanville thought it was to 
be ordered exactly as in eaſe of the demandant's dana. 
dying. „ 4 2 Ni 3 Tt 14 2 $34 

Ir ſometimes' happened,” that the OY was A per- 
ſon hired for a reward. This was a good cauſe of excep-/ 


tion; and if the "adverſe party offered to prove it Kere, 


who ſaw the reward given, he was to be heard to this poĩnt; 

and the duel, in the mean time, was deferred. If the 
champion of the demandant was convicted of this charge, 
or was vanquiſhed in the duel upon the point of right, the 
demandant loſt his ſuit, and the champion loſt his legem 
terre ; that is, he was never after to be received as a wit- 


neſs to wage duel for any one; though he might in a cauſe 


the 
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the peace and of perſonal i injury; he might alſo defend by CHAP. — 
duel his own right to a fee and inheritauce. In addition yy1;e.g ra me 
to the loſs of his law, he was to be fined in the penalty of 3 
ſixty ſhillings, nomine recreantiſe, on account; of his cow- 
ardice. If the champion of the tenant was conquered, his J 11 N. 
i principal loſt the land in queſtion, with all the fruits and 
produce found on it at the time of the ſeifin, and was 
never tobe heard in a court of juſtice concerning the ſame; 
for it was a rule, that whatever was once determined in 
court by duel, remained ever after fixed and unalterable. 
There, accordingly, ifſiied/a writ to the ſheriff, gudd fine 
dilatione ſeiſias M. de und hidd terre, & c.—quia ea hida terre 
adjudicata eft in curid med per fidem duelli. When the — n 
champion of the demandant was conquered, as before 
mentioned, the tenant was quit-claimed © from 3 way right of 
the demandant to recover againſt him. 
This was the courſe of proceeding, when the tenant, 8 
in a writ of right, choſe to defend his right by duels. 
But the tenant might avail himſelf of the proviſion lately | 
made by Henry II. and put himſelf upon the aſſiſe; to 
which the demandant _ conſent, and put himſelf allo: 
upon the aſſiſe. | 
Ir the demandant had expreſſed wt the juſtices in of the ae. 
open court © his conſent to put himſelf on the aſſiſe, he 
was not allowed to retract, but muſt ſtand or fall by 
the aſſiſe, unleſs he could ſhew ſome good cauſe why the 
aſfiſe ſhould not paſs between them. One cauſe which 
might be ſhewn, was, that. they were of the ſame blood, 
and deſcended from the fame ſtock whence the inherit- 
ance came. If this was admitted by the other party, the 
aſſiſe was waived, and the queſtion was argued and deter- 
mined by the court; it being a point of law, which was 


© Quictus clamabetur de ejus ela- that in the time of Glanville, there 
mes. were juſtices de bance, in the modern 
4 lid. 2. c. 4, 5. * ſenſe of thoſe words; a conſtruction 
80 | conſtrue ceram juſtitiis in which this paſſage will certainly not 
bancs ſedentibus, tho? this phraſe bas Warrant. 
been quoted by ſorne, perſons to ſhew 
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the neareſt to the firſt ſtock, and the heir with the better 
title. In this manner the neareſt heir obtained the land, 
unleſs it eould be ſhewn that he or his anceſtor had any way 
loſt it, ſold ity made a gift of it, changed it, or by any other 
means had parted with it ; and if the cauſe was reſted upon 
any of theſe points of fact, it mg be een wee 
rene by the duel. 

Zorross the perſon who had: put himſelf on the aſfiſe, 
had demed this impediment of telationſhip; ſuch a queſtion 
was tried by calling into court the common relations of 
both parties. If theſe agreed unanimouſly that they were 
related, it was uſual to abide by this declaration; but if one 


ol the litigants ſtill continued to deny it to be ſo, the laſt 


reſort was to the vicinage; and if they agreed with the 


relations, this complete teſtimony was acquieſced in. Should 
the relations differ in their teſtimony, the vicinage was in 


like manner called in, and their verdict was deciſive. If, 


upon this inquiſition being made, it appeared to the court 
and juſtices that the parties were not deſcended from the 


' fame ſtock, the perſon who made the exception was to 


loſe his. ſuit. If there was no exception taken, then the 
aſſiſe proceeded, and its determination was as final as that 
by duel*. 

BerorE we enter on the n e of the aſſiſe, let us 
reflect with Glanville upon the nature and deſign. of this 
innovation upon the old method of trial.“ The aſſiſe, 
fays that author?, © is a "_ benefit conferred on the na- 


t Glanv. lib. a. c. 6. 


* The words of Glanville are: 
Eft autem aſſiſa regale quoddam bene- 


ficium clementi4 prineipis, de concilio 
 Proceram pepulir indultum, 


I quote 
this from the laſt edition of Glanville, 
adhering to the reuding which is war- 

-ranted by the conſent of the Har- 
ltian, Cottonian, and Bedleian manu- 
ſcripts, in oppoſition to the old printed 
text, which” reads magna affiſa, &c. 
an epithet which, Iam clear, has been 
interpolated in this and other paſſages 
of Glanville by a later hand at a pe- 
riod when the diſtinction en the 


rns u ſeſs and other af les bad grown 
familiar among lawyers, This cor- 


ruption of the text in ſo remark- 
able a paſſage as the preſent, has 
had the effect of eſtabliſning a vul- 
gar opinion, that the alteration made 
by Henry II. related only to che 
trial in the writ of right; an opinion 
which is not warranted by the hiſtory 
of this revolution, and which is left 
without any ſupport, as it ſhould ſeem, 
when the concurring teſtimony of theſe 
three MSS. is againit the inſertion of 
this epithet in molt of the places 
where it is uſed, _ 
« tion 


« tion by the prince in his clemency, by the advice of his CHAP. 11. 
« nobles, as an expedient whereby the lives and intereſts of od 
« his ſubjects might be preſerved, and their property and the 
« rights enjoyed, without being any longer obliged to Oy 
tc ſubmit to the doubtful. chance of the duel. After this J 2 'H, N. 
« (continues he) the calamity of a violent death, which 
« ſometimes happened to champions, might be avoided, 
« as well as that perpetual.infamy and diſgrace; attendant 
« upon the vanquiſhed, when he had once pronounced 
« the infeflum et. inverecundum verbum,” The horrible 
word here alluded to was craven : by which the champion 
ſignified that he and ſubmitted himſelf .to all the 
- conſequences = ſuch a defeat. This legal inſti- 
s tution, ſays Glanville, is founded in the greateſt equity, 4 
« and the fulleſt defire of doing juſtice. For a queſtion 
of right, which, after many and long delays, can hardly 
« ever be made out by duel, is inveſtigated with diſpatch 
« and eaſe, by the benefit of this conſtitution. The 
* aſſiſe itſelf is not clogged with ſo many eſſoins as the 
« duel. By this the expences of the poor are ſpared, and 
« the labour of all is ſhortened. In fine, as the credit of 
© many fit witneſſes has a greater influence in judicial en 
„ quiries than that of one only; ſo this conſtitution con- 
© tains in it more juſtice than the duel. The duel pro- 
« ceeds upon the teſtimony of one witneſs only; this 
« conſtitution requires the oaths of at leaſt twelve law- 
e ful men.“ Such is the manner in which h 
ſpeaks of the inſtitution of the aſſiſe. 
Tux proceeding by affiſe' was thus + "Tbojuetywhe bes 
put himſelf upon the aſſiſe, ſued out a writ de pace habendd. 
This was to prohibit the lord (if the ſuit was in the lord's 
court) from entertaining any ſuit, in which the duel had 
not been already waged, between the ſame parties for the 
lame land, becaufe one of the parties had put himſelf upon 
the king's aſſiſe, and had prayed a recognition to be made, 


* Glanv. lib; a. C. 7. 
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who had the moſt right.. Upon this, the Aathaindane 
came to'the court, and prayed another writ, whereby four 
lawful knights of the county might be directed to chuſe 
—— lawful knights of the vicinage, who ſhould ſay upon 
their oaths,” which party had moſt right to the land in 
queſtion. As this is the firſt proceſs for the return of jurors, 
of which we have any mention, it may be proper to inſert 
it at length. It ran in theſe words: Rex vicecomiti ſalu- 
tem, Summone per bonos ſummonitores guatuor legales milites 
de vicineto'de Stoke, quid fint ad clauſum Paſche coram me 
vel juftitiis meis apud Weſtmonaſterium ad eligendum ſuper ſa- 
cramentum ſaum duodecim legales milites de eodem wicineto, qui 
melius veritatem ſciant, ad recognoſcendum ſuper facramentum 
ſuum utram M. aut R. majus jus habeat in und hidd terre in 
Stoke quam M. clamat verſus R. per breve meum, et unde R. 

qui tenen ęſt, poſuit ſe in aſſiſum meam, et petit recoguitionem 
freri, quis eorum majus jus habeat in terrd ilid, et nomina 
corum inbreviari f.cias. Et ſummone per bonos ſummonitores 
R. qui terram illam tenet, quod tunc fit ibi auditurus liam 
electionem, et habeas ibi ſummonitores, &c. 

AT the day appointed the tenant might eſſoin himſelf 
three times ; for it was a rule, that as often as either party 
appeared in court, and did what he was commanded by the 
law to do, he might again recur to his three eſſoins. But 
if this was allowed, the conſequence would be, that as 


many or more eſſoins would intervene in the proceeding by 


aſſiſe than by duel, which would ill agree with what we 
have juſt ſaid about the conciſeneſs of this new method. 
For ſuppoſe the tenant eſſoined himſelf three times, on the 


election of the twelve knights by the four; afterwards, 


when he appeared in court, ſome or other of the four 
knights might eſſoin himſelf; and then, after theſe eſſoins, 
the tenant might again effain himſelf afreſh; ſo that the 
aſſiſe would hardly ever be brought to any effect: it was 


* 


i Clany, lib. 2. c. 8, 9. 


therefore 
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rule; in this inſtance: A conſtitution was accordingly paſſed, 


enabling the court to make order for removing theſe ob- | 


ſtacles, and expediting the proceeding ; in purfunnce of 
which, when the ſour knights appeared at the appointed day 
in court, ready to chuſe the twelve knights, they were nu- 


thorized, whether the tenant appeared or not, to proceed to 


the elcftion. If he had been preſent, he miglit make a Jaw- 
ful exception to any of the twelve; and therefore the court 
vould, in his abſence, direct more chan twelve to be elect- 
ed, that when he appeared, he might have a greater chance 


to find-twelve unerceptionable jurors. Türors; ys Glan- 


ville, might be excepted againft in the ſame miner as wit- 
neſſes were rejected in the court chriſtian; jurors being i in 


fact only witneſſes, and the teſtimony W 
ahrays confidered as a matter of Wen 


So defirous were they of avoiding delay, that upon 1 the 


_ tenant appearing, if all the four kni hts did not appear, 
yet by the advice of the court, and aſe 


of the knights, taking two or three others of the « county 
then in court, though not ſummoned, "might proceed to 
ele& the twelve: though, to avoid all cavil, and in order 
to have enough to make the election, they uſually had the 
caution to call x or more Knights to court, In all ſuch 


points, the difcretion of the court was ſuffered. to govern 


the eſtabfiſhed courſe of proceeding ; 3 which, ſays Glan- 


ville, the king or his juſtices might temper and accommo- 
date to the equity of the caſe then before them r. k, 


21 


Wann the twelve knights. were elected, they were I 


ſummoned by the following writ: Rex, vicecomiti ſalutem. 
8 ummone per banos ſummonitores illos duodecim milites, halli. 
cet, A. B. e. quad font die, e, cor am me vel jaſtitiis mais 

ad, OY how fecranenteriregnoſeers usr um R. el * . 
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* Glen. Rb. 2. c. 12. es Ta 


* ny FT 


nt of parties, one 
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CHAP: I. jus habeat in und hidd terre, quam prædictus R. gui cla- 


þ WILLIAM 


ordnen 


un 


mat verſus prædictum N. et unde e N. gui rem illam 
tenet poſuit ſein aſſiſam noſtram, et petiit inde recognitionem, 
guis cortim majus jus habeat in re-petita; et interim terram 
illam, unde exigitur fervitium, videant : et ſummone per bonos 


eg N. gui rem ipſam tenet, quid tunc fit ibi audi- 


turus illam recognitionem. At the day appointed for the 
12850 to make their recognition, no eſſoin could be caft 
by the tenant, nor was his preſence neceſſary: as he had 
once put himſelf upon the aſſiſe, he had now nothing to 
ſay why the recognition ſhould not proceed. It was dif- 
ferent with regard to the demandant ; for if he effoined 
himſelf, which he might do, the aſſiſe remained for that 
day, and another day was given: for it was a rule, that 


though any one might lofe by his default of appearance, yet 


no one ſhould gain any thing if not preſent in court. Per- 
dere poteſt quis N e lucrari verd' nemo Le 
ommind abſens i. 


Tux aſſiſe being about to make their ne it 1 


Pur? to be conſidered how they were enabled to do it. Now, | 


ſome, or all, might know the truth of the matter, or all 


might be ignorant of it. If none of them knew any thing 
of the matter, and they teſtified the ſame in court, upon 


their oaths; the court reſorted to others, till they found 
thoſe who did know the truth. If ſome were acquainted with 


the fact, and ſome not, the latter were rejected, and other 


called in, till twelve at leaſt were found who could agree. 


Again, if ſome were for one of the parties, and ſome for 


the other, freſh jurors were to be added till twelve were 
found who agreed in opinion for one d of the Parties. Tt 


Is to be obſerved, that all who were called in, were to 


fwear that they would not ſpeak what was falſe, nor know- 
ingly be filent as to what was true; and the knowledge 


they were expected to have of the matter, muſt have been 


from what they themſelves had ſeen or heard, or from de- 


15 | Chan. lib. 2. Trg5 16. oY 
| — ; clarations 


\ 
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carations of their fathen, and ſuch! evidence as claimed CHAP,” m. 

equal credit with that of their own ears or eyes. Per pro- WILLI AM 
prium viſum ſuum vt auditum vel per verba patrum arid c NQUER . 

et per ralia quibus fidew teneantur habere uit propriis®: un 
Wunx the twelve knights were agreed in the hah; JouN. 

they then proceeded formally to recogniſe, whether the de- 

mandant or tenant had. moſt right in the thing in que- 

ſtion. 4K, they ſaid the, tenant had moſt right, c or ſaid that 

which, ſatisfied the king or his juſtices that he had. moſt 

right, then the judgment of the court was, that he ſhould 

go quit of the demandant ſor ever, ſo, as the demandant 

ſhould never be heard again in court with effect; for a ſuit 

once lawfully determined, by the king's great aſſiſe, 1. 

never be ſtirred again on any occaſion; whatever. . | 

the aſſiſe were of opinion for the demandant, _— 

gave judgment accordingly, then the adverſary loſt the land 

in queſtion, with all its fruits and W found there 7 

the time of the ſeiſin . 4 
Ueon this there iſued : a writ of execution, 'qudd fe ferfra 

N. de und hida, Se. quia idem N. dirationavit terram 25 ä 

in curid med per recbgnitionem, Sc. 0 reciting the mode of | 

trial, as the before mentioned writ of ſeiſin did the duel. 

We way here. notice, that the duel and aſſiſe had become 


aft 5 


5170 


was not bees, nor the aſſiſe where there was no duel”. 

Aſſiſes lay concerning ſervices, land, demands of ſervice, 

rights of advowſon, and that” not only NINE! a eentiger, 

but even againſt” a lord . 

Tux regal conſtitution by which the aſſiſe was N 

had alſo ordained a puniſhment ſor jurors remerꝰ. jurandum, 

or who ſwore falſely. If any were proved, or confeſſed ; 

- themſelves, guilty of perjury, they were to be ſpoiled 'of 

all their chattels and moveables, which were forfeited to 


" Glanv, ib. 2, c. 15. n Ibid. c. 18. » Ibid, c. 20. 7 Ibid. c. 19. * Ibid. c. 13. 
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. „ the crown ; but they were permitted by the clemency. of 

the king to retain their freeholds ; they were to be-thrown. 
into priſon,.and be there detained for a year at leaſtz they 
were to loſe the gem n. or, in other e r * | 

tr Was e in Glnkithe's tins; ee | 
done, if no knights could be found, of the vicinage or of 
the county, who knew the truth of the matter; whether 
the tenant was therefore to prevail, as the perſon in poſſeſ- 
bon; of the demandant to loſe his right, if he had any. 
Suppoſe, fays he; two or three lawful men, or any other 
number leſs than twelve, who were witneſſes of the fact, 
offered themſelves in court ad dirationantum, and faid and 
did every thing in court proper for the occaſion, could [they 
er rare heard? 


Tuts was the order of proctk Mag, when the preſence | 
of the tenant only was neceſfary, and no one elſe was 
brought in to anſwer. There were many caſes where it 
was requilite 1 to call in a third perſon ; as when the tenant 
dectared in court, that the thing in queſtion was not his 
own, but that he held i it ex commodato, or e hocato, or in ua- 
dium, that 1 IS, in gage or pledge, or committed to his cuſ⸗- 
tody, or in ſome other way intruſted to him by the real 
| owner; or if he ſhould decfare the thing was his own, but 
that he had ſome one io tunrrani it, as the perſon who made 
_ a gift of i it, or ſold it, or gave it in exchange: or ſhould he 
declare in court, that the thing was not his, but belonging 
to another perſon, that perſon was to be ſummaned by ſome 
other ſimilar writ z-and fo the ſuit was to be carried on afreſh 
againſt him. When he appeared in court, he, in like man- 
ner, might admit the thing to be his, or not. If he ſaid 
it was not his, the tenant who had ſaid it was, ih fate 
loſt the land without recovery, and was ſummoned in order 


' Clanv. lib. 4. c. 19. * Ibid. c. 21. 
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= to hear the judgment of the court to that eßect; and whe- 
ther he came or not, the adverſary recovered ſeiſin. 
Wurd the tenant called a perſon. for any of the above 
reaſons ro warrant the land, a day was given him to have 
in court his warrantor; and upon this he was entitled to 


chree effoins reſpecting himſelf, and three others reſpect- 
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ing the perſon of his warrantor. At length the warrantor 


appearing in court, he either warranted the land or not. 


If he would enter into the warranty, the ſuĩt was from thence . 


carried on with him, and every thing went under his name, 
in lieu of tlie tenant ; not but that the tenant, if he had 
efloined himſelf, would be conſidered as 2 defaulter, if ab- 
ſent. If che warrantor, being preſent in court, declined 


entering i into the warrant, the ſuit was to be carried on be- 
tween the tenant and him; and after allegations on doth 
des, they might come to the duel, although, perhaps, the 


tenant might not be able to ſhew a charter of warranty, 
but could only produce a fit witneſs 10 deraign it, The 
object of all this was, to prove the warrantor to be bound 
to the warranty, which would make the tenantentirely lafe; 
for ſhould the land be recovered from him, the warrantor, 
if able, was bound by law to give him an excambium, as as 

they called it, or an equivalent in recompenſd. 

As this was the effect of a warranty when proved, it of- 
ten happened that a' perſon called to warranty was ſhy of 
coming to court: at the prayer of the tenant, therefore, 
the court would think it adviſeable weuanreneß of a writ 
of ſummons ad warrantiaundum e. 

Ar che day appointed, this perſon, like all oincks who 
were ſummoned to appear in court, might efloin himſelf 
three times. At the third eſſoin the court would award, 
that at the ſourth appointed day he, er ſome attorney for 
him, ſhould appear; but if he did not, there feems'to 


Have been a doubt what ſhould be done to puniſh the con- 


| nn 
f lan. lib. 3. % % 3. 


hands, 


134 
CA. in. 
| WILLIAM 
| comgunron 
JoAn. 


; HI STORY; OF TH E 


bands, this would ſeem unjuſt to the tenant, who had not 
been adjudged in default; and yet if it was not done, there 
ſeemed to be a want of juſtice; to the demandant, - whoſe 
ſuit was delayed. Indeed Glanville thought, that, notwith- 
ſtanding theſe reaſons, the law. and cuſtom, of the realm 


required the land to be taken; for no hardſhip would fall 


on the tenant ; it being ar le, that whereſoever a perſon 


loſt his land ouch the default of his warrantor, the war- 


rantor ſhould make him a recompenſe i in value ---- -..; | 
Ix ſometimes happened, that a tenant. neglected to call 
in the perſon on whom he had a claim of warranty, and 
defended the right himſelf. In this caſe, if he loſt. it, he 
could have no. recovery againſt his, warrantor.. It was by 
ſome made a queſtion, whether, upon the ſame principle 


as the tenant might defend his right by duel without the aſ- 
ſent and preſence of his warrantor, he might put himſelf 


upon the king's great aſſiſe without his aſſent and preſence; ; 
but Glanville thought chat the fame reaſon ſhould Prevail 
in both caſes s. 

_ A $vIT was ſometimes 3 by the abſence of . 
as when the demandant claimed the land as belonging to 
the fee of one, and the tenant as belonging to the fee of 


another lord. In this caſe, each lord uſed to be ſummoned 


to appear in court, that the plea might be heard and deter- 
mined in their preſence, leſt any injury might otherwiſe. be 
done to their rights. The lords when ſummoned might 
efſoin themſelves three times, as was uſual in other caſes. 

If the lord of the renant had had his three eſſoins, and the 
court had directed him to appear, or ſend his attorney, and 
he made default, the judgment then was, for the tenant to 
anſwer and take upon him the defence: and if he prevailed, 


he retained the land, and for the future did his ſuit and ſer- 


vice to the king, the lord having loſt it by his default, till 
he appeared and did as the law required. In the fame man- 
ner the lord of the demandant might eſſoin himſelf: three 


- » GClany,. lib, 3. c. 4. * Ibid. e. 5. 
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times; and if, after that, he abſented himſelf, 4+ was 
Glanville's opinion, that his eſſoniators aud the per- 
ſon of the demandant ſhould be attached for bergen 1 
court, and in that manner be compelled to appear v. 

WHEN the two lords had appeared, and the lord of the 
tenant ſaid that the land was in his fee, he might take upon 
him the defence of the ſuit, or intruſt it to the tenant; and in 
either caſe, ſnould they prevail, their ſeveral rights were ſe- 


cured: but if they loſt the ſuit, the lord loſt his ſeryice, as 


Ul as the tenant his land, without any recovery. If the 


tenant's lord, being preſent in court, failed of the warranty, 


and the tenant maintained that he was bound to the war. 


ranty, becauſe he or his anceſtors had done ſuch and 


ſuch ſervice to him or his anceſtors, as lords of that 


fee; and he could produce thoſe who had heard and ſeen 


this, or a proper witneſs to deraign it, or other fit and ſuf- 


ficient proof, as the court ſhould award: if the tenant 


could ſay this, then he and the lord might interplead with 
each other. If the demandant's lord entered into the 


warranty, and they failed in the ſuit, the lord in like man- 


ner loſt his ſervice. But the fate of the demandant was 
different from that of the tenant, if his lord would not en- 
ter into the rpg for = was e a his falſe 
claim. 


Tune has the de 10 conduQted en ae 


ceeding in a writ of right, with all its incidents and appen- 
dages, when proſecuted for the recovery of land. This 
relation has been ſomewhat long and minute; but as it con- 


tains in it, with ſome ſmall alteration, the ſcheme of proceſs 
and proceeding in moſt other actions, it was indiſpenſably 


neceſſary to trace it with ſome exactneſs. After this, the 


remainder of our enquiry into the courſe of judicial reme- 
dies will be One Rs and the matter wall be more various 


| : * Char, i. 3. a Ear " c. 7 by © Ibid, c. . 


135 

CH HAP. in. 

w 

eon 
Foun. 


and - 


/ 

136 
CHAP. III. 
wil 1 
ts. 


10A. 


Writ of right 
0 advow ſon. 


18 T0 RY OF THE 


and entertaining. We ſhall now proceed to ſpeak of other 
methods of recovering property: and firſt of advowſons. 
Ax action far the advowſon of a ehurch might be brought 
either while the church was full, or when it was vacant. 
If the chureh was vacanty and any. one obſtruQted the per- 


ſon; wha thought himſelf the patron, in preſenting a clerk, 
and claimed the preſentation to himſelf, there was a dif- 


ference to be made, whether the conteſt was for the advow- 
fon that is, upon the right of prefenting ; or upon the {off 


preſentation: that is, the /z;er: of the right of preſenting. 
if it was upon the laſt preſentation, and the perſon claiming 


it ſaid; that he or ſome anceſtor of his made the laft donation. 


or preſentation; then, ſays Glanville, the plea is to be con- 
dufted according to the late ordinance * about the advow- 
ſons of churches; and an aflife was ſummoned to make 
recognition what patron, in time of peace, preſented the 
laſt deceaſed perfon to the church: of which aſſiſe more 

will be faid, when we eome to ſpeak of other recoghitions. 


For the preſent it will be enough to remark, that he who 


recovered by ſuch an aſſiſe, recovered ſeiſin of the preſen- 
tation ſo as to preſent. a proper perſon, with a faving of the 
demandant's claim as to the right of the advowſon. ined 6 1.26. 
Ir the right of advowſon only was demanded, the de- 
mandant muſt add ſomething as to the laſt preſentation, 
eicher that © he or one of his anceſtors had it;” or that the 
tenant or one of his anceſtors had it, or that ſome ſtranger 
had it, or that he was ignorant who had it. Whichſoever 
of theſe allegations it might be, if the other party claimed. 


the laſt preſentation as his own or his anceſtor's, the recog- 


nition was, notwithſtanding, to proceed upon the right of 
preſeming, except only in one of the above-mentioned 


b Perhaps Glanville here alludes 
to the famods ſtatute abodt affifes ; 


or, from the expreſſion, it ſeems 


more p:o6bable, a Niatute had been 
ordained face that, which directed 


- recugnitions to be made in caſe of 


laſt preſcotations, It is got un- 


likely, - that the many affiſcs which 

grew into uſe in the time of Henry Il. 
were introduced at different times, 
according as this mode of p. occeding 
was recommended by experience of 
its benefits. 


caſes;z 
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caſes; hat was, where the demandant admitted that the 


tenant, or one of his anceſtors, had the laſt preſentation; © 


for then, without going to the recognition, he was to pre- 
ſent at leaſt one perſon. When, however, the laſt preſen- 
tation had been decided * hy the aſſiſe, as before mentioned 
or in any other lawful way, and a perſon was preſented 
accordingly by the ſucceſsful party; then the party who 
vas reſolved to try the right of advowſon might go on 
with the ſuit, and have the following writ b: Rex viceco- 
r iti ſalutem. Præcipe N. quad, Juſts et fine dilatione dimittat 


E. advocationem eccleſie in villa, &. quam clamat ad „ 


pertinere, et unde queritur qudd ipſe injufle « ei de eforceat : et 
niſi fecerit, ſummone per bonos ſummonitores eum quod fit 


die, &c. ibi coram nobis vel „Mint noftris, 1 0 quart 


non fecerit, Sc. *, 

Tur perſon ade had the fame effolns as were be- 
for: mentioned in à plea of land; and if, after theſe, be 
did not appear at the fourth appointed day in perſon, or by 
attorney, Glanville thought the next proceſs was for taking 
into the king's hands ſeifin'of the preſentation. The ſhe- 


riff was to execute his writ of cupias in mann in the fol- 


lowing way: he was to go 10 the church, and there de- 
clare publicly, in the preſence of ſome honeſt men, that he 
ſciſed the preſentation into the king's hands: the ſeiſin re- 
mained in the king's hands fifteen days, with a liberty to 
the tenant to replevy it within the fifteen days, as was be- 
fore ſtated *. In ſhort, after all the eſſoins were run out, 
if one or both the parties abſented gg the courſe 

. was ordered as in a plea of fand. 

Wren both parties appeared in court, the Nita dt 
propounded his right in theſe words: Peta, &c. 1 de- 
mand the advowſon of this church as my right, and ap- 
te pertaining to my inheritance, of which I (or one of my 
* anceſtors) was ſciſed (a the time of Henry I. or) fince 


x Diraticnata. 1 e Glanv. lib. 4. c. 2. vid. amt. 114. 
> Gizny, lib, 4. e. 2. pid. e. 3, l,. 8. „ 
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ee the coror ation of the king; and being fo ſeiſed, I pre- 
« ſented a "perſon to that church (at one of the before men- 
ce tioned times); and ſo preſented him that he was inſti- 
ee tuted parſon according to my preſentation : and if any 
one will deny this, 1 hare here ſome honeſt 'men © who 
«© ſaw and heard it, and are ready to prove it, as the court 
ce ſhall award; and particularly this . and this B. b r. 

Wurn the claim of the demandant was thus ſet forth, 
the tenant might e defend himſelf by the duel, or put himſelf 
upon the aſſiſe; and in both caſes i it would be ordered as 
before mentioned dz. 8 

Ta1s was the manner of conteſting a right of advow- 
fon when. the church was vacant. It might alſo be con- 
teſted when the church was full ; as if the Parſon, or he 
who called himſelf parſon, in the church claimed his title 


by one patron, and another claimed the advowſon , the lat- 


ter might then have the following writ againſt the parſon : 
Rex vicecomiti ſalutem. Summone per bono ſummonitores 


clericum illum M. perſinam eccleſiæ, & e. quid fit coram me 


vel juſlitiis meis apud Weſimonaſflerium' ad diem, &c. often- 
ſurus quo advacato ſe tenet in eccleſia 1lld,, cujus aduocationem 
miles ille M. ad ſe clamat pertinere. Summone etiam per 


bonos ſummonitores ipſum N. qui advacationem illi deforceat, 


guid tunc ſit ibis es Ng: advecationem ipſam ei de- 
forceat, c. | 

Ir the = did ant Phe Sha to \the 3 
nor ſend any to eſſoin him; or if after the three eſſoins he 
did not come, or end his attorney; Glanville thought, 
that having no lay fee by which he might be diſtrained, 
the biſhop (or his official, in caſe the ſee was vacant) 


| ſhould be commanded to diſtrain him, or puniſh | bis default 


by taking the church into his hands, or us ſome other 
lawful means of compulſion *. | 33 


* Prebor Bmg nn. 8 Glows: lib. 4. c. 7. 
33 od Bo ol Lb i Idid. c. 8. 1 ales 

© Glanv. lib. 4. c. 666. * Ibid, c. 9. At e 
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Warn the clerk appearteim-courtyhe wank perhaps, 
admit the demandant to be the patron, and would fay, that 
he was inſtituted upon his proſentation, or that of ſome of 


king's court; for if the demandant denied the preſentation, 


he was to maintain this controverſy with the clerk before the 
ceccleſiaſtical judge. Perhaps the clerk ſaid the advowſon 
belonged to the party ſummoned: now ſuch party was dealt 
with in this manner: If he came at none of the three ſum- 
monſes, nor ſent any eſſoin; or having eſſoĩned himſelf, 
neither came nor ſent his attorney at the fourth day; the 
advowſon of the church: in queſtion was ſeiſed into the 
king's hand, and ſo it remained for fiſteen days; and if 
he did not appear in thoſe fifteen days, then ſeiſin thereof 


was given to the demandant. In the mean time, it was a | 


5 queſtion, what was to be done with the clerk, whether he 
Was 1h facto to loſe his church, or not. But ſuppoling the 
party ſummoned appeared, and diſclaimed all right in the 
church, the ſuit in the king's court ceaſed, and the patron 
and clerk conteſted their claims in the court chriſtian. 
Should the church happen to become vacant pendente lite, 


Glanville thought, if there was no queſtion but that, the 


perſon againſt whom the right of advowſon was demanded, 
had the laſt preſentation, either in himſelf or his anceſtors, 
that he ſhould be allowed to preſent a clerk, at leaſt till he 
had loſt the ſeiſin: conſiſtently with which he thought, 
that ſhould a vacancy happen while the advowſon was in 
the king's hands for fifteen days, the patron did not loſe 
that preſentation: If the party ſummoned ſhould ſay the 
right of advowſon was his, it was tried, as we before ſaid of 
land. If he prevailed, he and his clerk were freed from 
the claim of the demandant; if he n * and his heirs 
loſt the advowſon for ever l. 


WuX the right of 4 was in this 1 manner deter- 


mined, ir became a queſtion what v was to be done with the 


„ 
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clerk, who admitted in court that he bad the ineumbeney 
of the church by preſentation of the unſuccuſsful party. 
As the king's. court could proceed no further than the right 


of advowſon between the two patrons, the party who had 


now recovered the advowſon was to proceed againſt the 


clerk before: the biſhop, or his official: yet after all, if at 


the time of the preſentation the perſon preſenting was be- 
lieved to have been the patron, he was left in poſſeſſion of 
the church during his life; for in the reign of this king, at 
the Council at Clarendon, a ſtatute had been made con- 
cerning clerks who bad enjoyed churches by the preſenta- 
tion of patrons pro tempore, which, ordained, that clerks 
who had violently intruded themſelves into churches during 
time of war, ſhould not loſe ſuch livings during their lives v. 
This proviſion ſalyed the titles of many beneſiced clerks 

at that time. Nevertheleſs, in ſuch caſe, after the incum- 


8 death, che preſentation returned to the lawſul 


patron | | 

Taz following points might mis upon whit has hon 
ſaid concerning the right of advowſon and the laſt preſen- 
tation. When a patron had recovered an advowſon by de- 


raignment in court, and afterwards, in proceſs of time, the 


parſon died i it might be aſked, whether the patron againſt 
whom the advowſan had been recovered, could maintain 


an aſſiſe de u/timd prefentatione ; and what anſwer could, in 
chat caſe, be given to it by the adverſe party. For ſuppoſe 


the perſon bringing the aſſiſe had not, but ſome of his an- 
ceſtors had had the laſt preſentation; and it was objeQed 


to him that he ought not to have a recognition, becauſe 


he had loſt the advowſon to the tenant in the aſſiſe, by a ſo- 


lemn judgment of the court, whether this would be a bar 
to the aſliſe ? It ſhould ſeem, fays'Glanville, that it would: 


| becauſe, as he had not the laſt preſentation, he never had 
| Ferfin of the advowlon : hore it thould ſeem, ſays _ * 


7 1 , 
3% 170 li Tt * 


m Vid. ant. * 945 wy . Glam, lib. 4. c. RL, 
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he might well go upon the ſeiſin of his father, notwith- 
ſtanding what had been determined reſpecting the right of 
advowſon. And yet if a queſtion could be thus ſtarted up» 
on the laſt preſentation, it looks like invalidating the judge 
ment of the king's court, befote given, upon the right 
of adyowſon ; for When that bad been ſolemnly adjudged, 
it ſhould hardly ſeem that he ought by law to recover any 
ſeilin, particularly as againſt him who had before recovered 
the advowſon, unleſs ſome new cauſe had ariſen which would 
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entitle him to be heard again. Indeed, if au aſſiſe was ſum- 


moned for that purpoſe, it would be barred by this anſwer 


to it: that the complainant or bis anceſtors had, it was 
true, the laſt preſentation z but if he or his anceſtors had 


any right, they loſt it by a ſolemn judgment in court: 


and this being proved by the record of the court, the 1 
would be loſt, and the oomplainant amerced d. ; 


Wu have juſt ſeen, that queſtions about 5 


belonged to the biſhop's court, though the right of advow- 
ſon. was cognizable only in the king's court. It ſametimes 
happened that when one clerk: ſued another Clerk in the 


court chriſtian, they claimed a church by two different pa- 


trons. One of theſe patrons, not chuſing to have a que- 
ſtion upon his right agitated before that tribunal, might 
Pray a writ 20 Puhibit the court from c en tn the 
we i th „ er 
cleſiaſtical court, it may be proper to give this writiat 5 — 
It was as follows; Rex furlicibur, gte. erolefhafbecis ſa lautem 

DICA.VIT nalths R. gtrod cum J. aleticati fir eneartcinfa, 85 
in villa, &c. per ſuam preſentationem, que de ſud adubentiau⸗ 
ent, ur ditit, N. clericus æondem petens ar advocations A. 
militis, ipſum J. coram vobis in cutid chrifltanitatis iude 
trabit in p. &i vero prefatus N. ectlefiam iilam 
neee ar adveratione . A. palim oft guid jam 


„ Glanv. lib. 4. c. 21. 
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tical court. 
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rum advocatio'illins ecclefie' pertinaat, c. If they pro- 


on to hear the cauſe, the villain was to make his claim to 
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guoniam lites de advecationibus eccisſiarum .ad.coronam-et dig. 
nitatem meam pertinent, vobis probibes, ne in cauſd illd pro- 
cedatis, donec dirationatum fuerit in curid mea, ad quem illo- 


ceeded ĩn the cauſe after this prohibition, then the judges 


were ſummoned to appear in the king's court by the follow- 


ing writ? : Rex vicecomiti ſalutem.' Probibe fudicibus, &c. 
ne tencant placitum in curid chriſlianitatis de 'advocatione te- 
cleſiz, &c. unde R. advocutus illius ercliſiæ queritur quid 
N. inde eum traxerit in placitum in curid chritianitati. ; 
quia placita de advocationibus ectlefiarum ad coronam et dig- 
nitatem moam pertinent. Et ſummons per bonos ſummonitores 
ipſos judires, qudd fint coram me uel juſtitiis meis die, &c. 
Nenſuri quare placitum illud tenuerunt contra dignitaten 
meam in curid chriſtianitatis. Summons etiam per bonos ſum- 
monitores præſatum N. quod tune fit ibi oflenſurus quare præ- 
fatum R. inde traxerit in placitam in curid ebriſtianitatis, &c. 
Tux next action that demands our attention, is that in 


which queſtions concerning à man's condition or ſtate 


were agitated; as when one claimed a perſon to be his 
villain; or when one in a ſtate of villenage claimed to be a 
free man. When one claimed a man who was before in 

villenage, as his villain natiuus, he had a writ de nativis 
directed to the ſheriff; and ſo conteſted before the ſheriff 
the matter with the other who was then in poſſeſſion of the 
villain. / If the queſtion of villenage or not villenage was 
not moved before the ſheriff, then the plea de nativis went 
on, as will be more fully ſhewn preſently. But if the vil- 
lain ſaid he was a free man, and he gave pledges to the 
ſheriff that he would demonſtrate it, then the ſuit in the 


county court ceaſed, becauſe the ſheriff was not allowed to 


determine that point; and if the ſheriff perſiſted in going 


» Clay. lib, 4. c. 5. 


| the 
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the "juſtices, and would iben obtein the kings writ, as | 


follows: Rex vic. cs + Queſtus off mibi R. gudd N. trahit 7 


eum ad villenagiunt de ficut ipſe eſt liber homo, ut dicit. Et 
ideo præcipis tibi, quod ſi idem R. fecerit te ſecurum de ala · 


more ſuo proſegpuendo, tune x ON AS loguclam illam coram me vel 
jiſlitiit meis dic, c. et interim cum pacem inde habere = 
acias: et ſummone per bonos fummonitores prædictum N. quad 


tunc fit ibi eftenſurus quare trabit eum ad villenggium injuſte, 


Ke. rern, 
7 fone we have yet met with . Hs Hur Toe Hol gin 
Tux perſon who. dei Ats pron aa hlanillaing * 


alſo ſummoned: by the ſame writ, and a day was fixed 


for him to proſecute his claim. At the day appointed, if 


the villain did not cone nor ſend a meſſenger or eſſoin, 


they then proceeded as we before mentioned in pleas* 
where attachment lay. If be who claimed the party to be 


his villain, neither came nor ſent, the other was diſmiſſed 
the court ſine die. In the mean while, he who was claimed 
by both parties as his villain, was put, as Glanville ex. 


preſſes it, into ſeiin of his freedom; that is, as in pleas of 


land, a ſeiſin of the land in e was given as a pro- 
ceſs of contempt; ſo in this inſtance, an inchoate tempo- 
rary poſſeſſion of his freedom was given to the villain, till 
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the parties could appear in court, e eee . erb . 


was fairly heard and determined. 
Ir both parties appeared in court; 24 3 was to be 
made out in the following way. The perſon who claimed 


to be free, was to bring into court his neareſt relations, 
deſcended from the ſame ſtock with himſelf; and if their 
freedom was recogniſed and proved in court, this was con- 
ſtrued in his favour, ſo as to free him from the yoke of ſer- 


vitude. But if the free ſtate of thoſe ho were produced 
was denied, or there was any doubt concerning it, recourſe 
was had to the vicinage, and according to their mad it 


* Glany. lib. f. c. 1, 2. © e e lid: . e. 3. 


i 7 Per plegros attachiatis, Vid. ant. 121. 
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CHAP! Ni was adjudged by the court. In ſhort, if there aroſe any 
doubt concerning the declaration of the relations, every 
| e eee ee nn was er dee 
_ cinags'-" #1 e d än Maeauan 81 
FOWN. 4 — dne of the party was, een | 
_ theſe'ways, fairly made out, he was immediately releaſed 
from the claim, and was adjudged free for ever. But if he 
failed in his proof, or if be was proved by the adverſary to 
be a villain nativur, he was accordingly adjudged to belong 
to his lord, together with all his goods and chattels. There 
as the fame form and courſe of proeee ding in eaſe of a ſup- 
poſed villain chiming his freedom, and a freeman being 
dlaimed ag/a villain. The perſon whoſe freedem was in 
queſtion applied for a writ, to bring the ſuit into the king's 
court, and then it went on as has juſt been ſtated. It muſt 
be xemarked, that the duel was not mon in en 
| a man free q natwwrrate . Run 
e diebe Tux nent ation that eee our eee 
| 6h the remedy u woman had to recover her dower. On the 
death of the huſband, the dower, if it was a parcel ef land 
named and ſpecified, was either vacant or not. If it was 
_ vacant, the widow, with the aſſent of the heir, might take 
poſſeſſion thereof, and hold herfeif in ſeiſin. It part of it 
only was vacant, the might take poſſeſſion of chat, and for 
the remainder ſhe might have her writ of right directed to 
her warrantor, that is, the heir of the huſband. The writ 
was as follows: Rex M. ſoſntem. Freripis tibi quod fine 
dilatiaur plenum'teAwum tencas A. quart fuit uror E. de nnd bids 
terre in will, c. guum clamet pertinere ad rationabilem 
Aram ſucus, quom tenet de te in cem vill per liberum ſer- 
viti o decer folidorum peranmum pro omni ſervitio, quam N. 
ri deforetat, Ef niſi feceris, virtromes faciar, ne er rr ram 
en inde congueri pro dyſedu refti, keen, .. 
| Iz purſuance of this writ, the plea'went on in the lord's 
| court, till proof was made of that court's failure in doing 


_ * Glany. lid, f. c. 4. u Tbid, c. 4. —_—— 
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juſtice 3 upon which- it was removed to the county court, CHAP. IL. 


and fo to the king's court, if it ſeemed proper to him or his 


chief juſtice. The writ to remove it into the king's court 


was a pore, and was as follows: Rex vicecomiti ſalutem. 


Pone coram me vel juflitiis me's die, Ce. loquelam que off in 


comitatu tuo inter A. et N. de und hidd terre in villd, &c. 


quam ipſa A. clamat verſus prædictum N. ad rationabilem 


dotem fuom. Et ſummone per bones ſummonitores prædictum 

N. qui terram Hlame tenet, 754 lunc fr ibi cum eaſes pens 

* 
Tuis plea, as well as ſome others, wht be Nobel 


from the county court to the curia regis, for many cauſes 3 
as well on account of doubts which might have ariſen in 


the county, and which they did not know how to decide 
upon (and on ſuch cauſe of removal both parties were to 
be ſummoned) as at the prayer of one of the parties; and 


"OI? 


onde 
10 H N. 


then it was ſufficient, if only the party not removing it was | | 


ſummoned. If the ſuit was removed by the aſſent and 


prayer of both parties, being preſent in court, then there 
needed no ſummons, we both of them — ROW bas "ny | 
appointed. 


Ir either, or both parties were abſent at the day appointed, 


they proceeded as before mentioned. When both parties 


words: Peto, & c. I demand that land, as appertaining 
« to ſuch land which was named for me in dower; of 


« which my huſband endowed me ad effium ecclefie, on 
the day he eſpouſed me, as that of which he was inveſted 


« and ſeiſed at the time when he endowed me.” To this 


claim the adverſe party might make various anſwers : he 
might deny or admit that ſhe was endowed of the land. 


But whatever was the anſwer given, the ſuit ought not 


to proceed without the widow's warrantor, that is, 
the heir of the huſband; he was therefore ſummoned by 


> 7 Glanv. lib. 6. c. 6, 7. 


— 


appeared, the widow ſet forth her claim in the following 
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CHA: In. the "PTR writ: Rex vicecomiti ſalutem; Summone per 
WikLIAM | bongs furmonitores N. filium et hæradem E. guod fat coram 


me vel juſtitiis meis ed die, &c. ad warrantizandum A. que 
ſuit uror ipſius E. patris ſui unam hidam terre in villa, &c. 
guam clamat pertinere ad rationabilem dotem ſuam de dona 
ipfrus E. wiri ſui verſus V. et unde placitum oft inter eas in 
curig med ji terram illam ei warrantizare voluerit, vel ad 
aſlendendum ei quare id facere non debet, &c. If the heir 
did not appear nor eſſoin himſelf, and was in contempt, 
there was a doubt what was the preciſe way for compelling 
him. Some thought, he was to be diſtrained by his fee; 
others thought, he was to be attached by pledges. 
Ir the heir, when he appeared, admitted what the widow | 
aledged, he was bound to recover the land againſt the tenant 
in poſſeſſion, and delivered it to the widow; and for this pur- 
ſe the ſuit was continued between him and the tenant. 
If he declined proſecuting the ſuit, he was bound to give 
her an equivalent 1 in recompenſe; for in all events the wi- 
dow was to be no loſer. If he denied what was alledged 


by the widow, the ſuit went on between him and her; and 


if ſhe could produce thoſe who heard and ſaw the endow- 
ment at the church-door, and was ready to deraign it againſt 
the heir, the matter might be decided by the duel : and if 
ſhe prevailed, he muſt in that caſe alſo deliver to her the 
land in queſtion, or a ſuſhcient equivalent, It was a rule, 


that no woman could maintain any ſuit concerning her 


dower without her warrantor *. 

Tuls was the courſe for a widow to take, when ſhe was 
obliged to ſue for part of her dower : but when ſhe could 
get poſſeſſion of no part of it, and was put to ſue for the 


| whole, the ſuit was commenced originally i in the cteria 
| regis, and the perſon who with-held her dowry was ſum- 


moned by the following writ, called a writ of dower unde 
nihil babet : Rex vicecomiti ſalutem. Precige N. guid juſt 


* Glanv. lib. 6. c. 8, 9, 10. . Ibid, c. 11 


E NG LIS H L AW. 


et fine dilotione faciat habere, A. que fuit uxor E. rationa- 


| bilem dotem ſuam in will), &c. quam clamat habere de dono 
ipſius E. viri ſui, UNDE NIHIL HABRT, ut dicit; et unde 


queritur quod ipſe ei injufit deforceat : et niſi fecerit, ſum- 
nons aum per bones ſynmenitores g vd fit die, c. coram nobis 


vel juſlitlis noftris, oftenfurus quare non fecerit, toc. 


Whoever was in poſſeſſion of the land, whether the beir, 
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or any other perfon, the preſence of the heir, as was above 


laid down, was always neceſlary. If a ſtranger was in poſ- 
ſeſſion, he was ſummoned by this writ, and the heir by the 

above writ of ſummons ad. zwarrantiaandum . The ſuit 
between the heir and widow. might be varied, according as 
the heir pleaſed. If ſhe claimed a certain aſſigned dower, 
he might deny any aſſignment, or deny that to be the land 
aſſigned. In both caſes the proceeding was as above de- 


ſcribed, If only a reaſonable dower was demanded, a third 


part was to be allotted her by the heir ©. If more was af- 
ſigned to her than a third part, a writ might be had direct- 
ed to the ment ee him to edmeaſure it“. 


2 * 


» Clany, lib. 6. c. 14, 15, 16. e bid. c. . . Ibis. c. 17. 17. 
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CHAP. IV. WI 

— — E have bitherto been ſpeaking of compulſory we 
 WIEHAM thods of recovering and confirming rights; but it often 

CONQUEROR happened, as Glanville expreſſes it, that pleas moved in the 


JOUN. 
Of fines, 


king's court were determined by an amicable compoſition 
and final concord : this was always by the conſent and 


| licence of the king or his juſtices ; and was done as well in 


pleas of land as other pleas. Such a concord ufed ſome- 
times, by the aſſent of parties, to be reduced into a writing 
of ſeveral parts: from one of theſe was the agreement re- 
hearſed before the juſtices in open court; and, in the pre- 
fence of the juſtices, there was given to each party his 


part, exactly agreeing with the other's. The following is 


a ſpecimen of ſuch an inſtrument, literally tranſlated from 
one in the reign of Henry IT. © This is a final concord 


ps eaten ada: the king, at Weſtminiter, 
2 & on 


ENGLISH LAW. 
« on the vigil of the bleſſed Peter the apoſtle, in the thirty« 
« third year of the reign of Henry II. before Ranulph de 


« Glanvillà, juſticiary of our lord the king, and before 
« H. R. W. and T. and other faithful and truſty perſons of 


« our lord the king, then there preſent z between the prior 


« and brethren of the hoſpital of St. Jeruſalem, and W. T. 
ce the ſon of Norman, and Alan his fon, whom he appointed 
« as attorney in his ſtead in the court of our lord the king, 
©« od lucrandum et perdendum reſpecting all the land which 


Lethe ſaid W. held, with its appurtenances, except one 
'« oxland and three tofts. Of all which land (except the 


« ſaid oxland and three tofts), there was a plea between 
« them in the court of our lord the king; to wit, that the 
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« ſaid W. and Alan concede and atteſt and quit- claim all 


« that land from them and their hefrs to the hofpital and 


« aforeſaid prior and brethren for ever, except the ſaid ox- 


land and three tofts, which remain to the ſaid W. and 
« Alan, and their heirs, to be held of the ſaid hoſpital, and 
« the aforeſaid prior and brethren, for ever, by the free 
« ſervice of four-pence per ann. for all ſervice; and for 
« this conceſſion and atteſtation and quit · claim, the afore- 
« ſaid prior and brethren of the hoſpital have given to the 
ce ſaid W. and Alan an hundred ſhillings ſterling *.” 

A CONCORD or agreement of this kind was called fna/*, 
becauſe Snem imponit negotio ; fo that neither of the parties 
could recede from it. If one of the parties did not per- 
form what he was thereby bound to do, and- the other 


party complained of it; the ſheriff would be commanded 
to put him by ſafe pledges, ſo as that he appeared before 


the king's juſtices, to anſwer why he did not keep the fine; 


that is, if the complainant had previouſly given ſecurity to 
the ſheriff for proſecuting his claim. The writ was as 
follows : Præcipe N. guid juſtè et fine dilatione teneat finen 


factum i in curid med inter ipſum et R. de und hid terre 


2 Claav. lib. $, e. 1, 2. v ng. 
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in wills, Ge und: placitim fuit inter illos in curid med : 


et uiſi fecerit, et prædidtus R. fecerit te ſecurum dt cla- 


more ſub proſeguendo, tune pone cum per vadium et ſalurs 
plegios, qudd fit: curam mt vel whe wy meis, ben e, die, 


Sc. quare non focerit, Wc, b | 
In he did not appear, nor eſſoin bimſelf ; or as the - 


three eſſvins, if he did not appear, nor ſend his attorney, 
they were to proceed as was before ſhewn in caſe of ſuits 


' proſecuted by attachments. When they both appeared in 
court, if both parties acknowledged the writing containing 


the concord; or if the concord was ſtated to. be ſuch by 


the juſtices before whom it was taken, and this was teſti- 


fied by their record; then the party who had broke it was 
to be in the - king's mercy, and to be ſafely attached 
till he gave good ſecurity to perform the concord in future; 
that is, either the ſpecific thing agreed on, if it was poſſible; 
or otherwiſe, in ſome inſtances, what was equivalent: for 
it was invariably expected of every one who had acknow- 
ledged or undertaken any thing in the king's court, in pre- 
ſence of him or his juſtices, ever after to obſerve ſuch ac- 


| knowledgment and undertaking: '' Moreover, had the final 


concord been made in a plea of land, then he who was con- 
victed of breach of the fine, if tenant of the land, was 
1% fas to loſe the land. If one or both the parties de- 
nied the chirographum, then the juſtices were to be ſum- 
moned to appear and record, fays Glanville, in court the 


_ reaſons why ſuch a plea, between ſueh parties of ſuch land, 


ceaſed; and, if the parties came to a concord and agree- 
ment by their aſſent, what the form of that concord was. 


As to the method of making this record, there was this 


difference obſerved between a concord made in the kings 
chief court and that before the juſtices itinerant : if in the 
latter, then the juſtices were ſummoned, that they, with 
certain diſcreet knights of the _— where the — 


5 Ousr. lib. 8. c. 3» 4. 
Was 
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to make a record of the plea. 


four diſereet knights of the county. 
tion we have of the writ of recordari, ſo named from the 


H I. AW. 


This is the firſt men- 


words of it: Precipio tibi quod facias RECORDARI in comi« 


tatu tuo loquelam, Se. When the juſtices appeared, and 


had agreed upon the record, that record was to be abided 
by, neither party being allowed to make any exception to 
it; only, if ſuch doubts ſhould ariſe, which there was no 
poſſibility of removing, then the plea ne be recom- 
menced, and proceeded in afreſh *. 
Haix d faid thus much of records of courts, it may he Of records, 
proper on this occaſion to enquire a little further concern- 
ing theſe muniments of judicial proceedings. No court 
had, generally and regularly, ſuch remembrances of its 
proceedings as were called and eſteemed records, except 
the king's court, that is, as it ſhould ſeem, the court where 
the king's juſtices ſat; though, by what we have juſt related, 
it ſhould ſeem that the juſtices itinerant had not regularly a 


court of record. In other courts, if any one had faid that 


which he would not willingly own, he might be permitted 
to deny it, in oppoſition to the whole court, by the oaths 
of three perſons, aſſirming that he never ſaid it; or by more 


or leſs, according to the cuſtom of different courts. 


bs ſome. ſpecial inſtances, however, county and other 
inferior courts had records; and that, as we are informed 


by our great authority Glanville, by virtue of a law. made 
Thus, if in any inferior 


by: the council of the realm. 


— OM Glaoy, lid. $. c. 5 6. 
bid. c. 6,7. 
« #4bid. e. 8. 
When this law was made, we do 


not know; nor is it mentioned any 
where, that I know of, but in this 


paſſage of Glanville, 


court 


was made, who were preſent at making the concord, and CHAP. vo 

knew the truth of the matter, ſhould appear in court, there EEE 
Accordingly a writ to that i 
effect was directed to the ſheriff to ſummon the juſtices * 
and knights. Beſides this, the fheriff of the county 
where the plea had been, was commanded to have the 
record of the plea then before the king or his juſtices by 


the 


jou N. 
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court duel was waged, and afterwards the plea was ** | 
into the king's court, then the claim of the demandant, the 

defence of the tenant, the form of words in which the duel 
was awarded and waged ; of all theſe the court had a record, 
which was acknowledged as ſuch by the king's court. But 
it had a record of nothing elſe, except only of the change 
of a champion: for if, after the removal of the plea into 
the king's court, another champion than he who had waged 


duel in the inferior court was produced, and a. queſtion 


aroſe upon it; in this caſe alſo it was decided by the record 
of the inferior court, according to the direction of the ſta- 
tute before alluded to. Beſides, any one might object to the 


record of an inferior court, declaring that he had ſaid more 


than was now to be found in the record; and, that what he 
had fo ſaid he'would prove againſt the whole court by the 


| oaths of two or more lawful men, according as the uſage 


of the court required; for no court was bound either to 


maintain or defend its record by duel; this, therefore, was 
the only proof that could be had. We are informed by 
Glanville, that a particular law s had been made, ordaining 
that no one ſhould except to a record in part, and admit 
the remainder; though he a _ the en ob. 


"uſt ſkated *, . 


Tux king might oboe 0 on any court the 
privilege to have a record. Thus, upon ſome reaſonable 
cauſe being ſhewn, he might, as has juſt been obſerved, 
direct a court to be ſummoned to male a record of a mat- 


ter for the inſpection of his own court; ſo that, if the king 
pleaſed, there could be no contradiction admitted to fuch 


record. It often happened that a court was ſummoned to 


| have the record of ſome plea before the king or his juſtices, 


1 n it had, in truth, neee In this caſe, 


t Of this law alſo, and the tire eembrance bh this flight intimation. 
when way ance, there is no e- * Glany, lib. 8. C. 9. 


| the 
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the parties, by admilon and conſent, might cane bes 
cord of the matter between them. The writ on this occa- 
ſion uſed to be of the following kind: Ren vicecomiti ſalu. 
tem. Precipio tibi quid v ACIAS RECORDART in cm- 
tatu tuo loquelam que «ft inter A. et B. de terrd, Wc. in 
villa, &c. et habeas recordum illius loquele' coram me vel 

juftitiis meis ad terminum, c. per quatuor legales milites, 


qui interfuerunt, ad recordum id faciendum. Et ſummone 


per bonos ſummonitores A, qui terram illam clamat, qudd 


tunc fit ibi cum loqueld ſud," et B. qui terram n —_—_ | 


74 tunc fit ibi ad audiendum illud, &c. Kx. 

AGaiN, inferior courts had ootabonally bees 
was done there, which were tranſmitted to the king's 
court: as when a lord had a plea in his court of ſome 


doubt and difficulty, which could not be well determined 


there, then he might curiam ſuam ponerd in curiam domini 
regis, as they called it, or adjourn the matter into the 
king's court, to have the advice of that tribunal what was 

proper to be done; an aſſiſtance which the king owed to 
all his barons. When a lord was in this manner certiſied 


| what was adviſeable to be done, he returned with the plea, 


and proceeded to determine upon it in his on court. 
County courts had a record of pledges, or men taken 
there, and of ſome few other matters. 

Wu before ſaid, that courts were not eee 
their records by duelz but they were obliged to defend 
their judgments in that manner: as if any one ſhould de- 
clare againſt a court for paſſing a falſe judgment againſt him, 
and ſhould ſtate it to be therefore falſe, becauſe when one 


party ſaid thus, and the other anſwered thus, the court gave 


a falſe judgment thereon in ſuch and ſuch words, and paſſed 
that judgment by the mouth of N. and ſhould conclude, * 
that if it was denied, he was ready to proye it by a lawful 
witneſs there ready to deraign it; in this caſe, the que- 


„ Glas. lib, 8. e. 9, 10. | 1 Thid, c. 12. 
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. ſuon might be decided by the duel. But there were ſome 


doubts.whether.the court was to defend its judgment by 


5 one of his own members, or by ſome ſtranger. Glanville 
ſeems to have. been of the / former opinion; for, be ſays, 


the defence was to be by the perſon who paſſed the judg- 


ment. If the court was convicted in this manner, the lord 


Writ de boma- 
27 reeipiende. 


of the court was in the kings merey, and loſt his court for 
ever; me beſides this, the whole court was in the king's 
mercy ©... 

Wx ſhall now (peak of we dy ps — allowed. "2 
compel a lord to receive the homage of his tenant, and ſo 
enable him to claim the protection conſequent thereon l. If 


a lord would not receive the homage of the heir, nor a 


reaſonable relief; then the relief was to be kept ready, and 
to be repeatetlly tendered! to the lord by good men: andi if 
he would not at any rate accept it, the heir might complain 
of him to the king or his- juſtices, upon which he would 
have this vit: Præcipe N. gudd juft> et fine dilatione reci- 
piat homagium ei rationabile relevium K. de libero tenemenio 
quod tenet in villa, — er erer de en tenere .clamat... E. | 


niſi fecerit, ſummone, c 71 Hits 8 $1.4 
The proceſs againft his ms the ſame as "a 


often been mentioned before in caſes of ſummons. If he 


appeared and acknowledged the eomplainant to be the, heir, 
and confeſſed he had tendered his homage and relief, he was 
to receive it inſtantly, or appoint a day for doing it. The 
ſame was to be done, if he denied the tender, but admitted 
the complainant to be the heir ; but if he denied he was, 
the heir, then the heir, if he was out of ſeiſin, might have 
an aſſiſe againſt the lord de morte antetefſoris; if he was 


in ſeifin, be might hold bimſelf in, till it pleaſed the lord 


| to accept his homage for the lord was not to have the re- 


lief, till he had accepted homage, But if the lord doubted 
whether he was the lawful heir ar not, and it had appeared 


* Glanv. lib. 8. c. 9. lord ſhould receive bis : homage. Vid. 

| We have before ſeen how im- ant. 123, Jo 
portant it was for the heir that the | bt. 
"ey: | | to 
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S 


tothe vicinagey that he was hot, the lord might then take CH Ap. W. 


the land into his own hands, till it was made appear whether: — 
he was the heir. And this was the way in which the king ; 
always dealt with his barons: for the king, upon the death: 


of a baron holding of him in chief, immediately retained the. 
barony in his own hands, till the heir gave ſecurity for the re- 
lief; and this, notwithſtanding the heir was of full age. 
Lonxps might defer receiving homage. and relief, upon 
reaſonable caufe ſhewn; as ſuppoſe ſome other perſon than 
the heir pretended a right to the inheritance, or any part of 
it; for while that ſuit depended, he could not receive ho- 
mage or relief. Another cauſe was, when the lord thought. 


he had a right to hold the inheritance in demeſne. In ſuch 
caſe, if he commenced a ſuit by the king's writ, or that of 
his juſtices, againſt the perſon in ſeiſin of the land, the 
tenant might put himſelf upon the king's great aſſiſe, which 


proceeded much in the way we before ſtated, as will appear 
by the following writ: Rex vicecomiti ſalutem. Summone 


per bonos ſummoni tores quatuor legales milites de uicineto 
ville, Ct. quod int coram me vel juſiitiis meis die, Cc. 


ibi, ad eligendum. ſuper ſacramentum ſuum duodecim, &c. 


qui meliùs rei veritatem' ſciant, et dicere velint, ad faci- 


endam 'recognitionem, utrùm M. majus jus habet terendi 
unam hidam terræ, in villa, c. de T. vel ipſe R. tenendi cam 


in dominico ſuo, quam ipſe R. pe it per breve meum verſus 
predifium N. et unde N. qui terram illam tenet, poſuit je 


in affiſam mam, et petit recognitionem fieri, utrùm ille ma- 
jus jus habeat tenendi terram illam in dominico, vel præ- 
dictus N. tenendi de co. Et ſummone per bones ſummoni- 
tores prædictum N. qui terram lian n, quod tunc ibi "= 
auditurus illam electionem, Ac. 

Ir a lord could not, by diſtreſs or otherwiſe, compel 
his tenant to render his ſervices and cuſtoms legally due; 


recourſe was then had to the king or his chief-juſtice, 


| 1 Glany, lib, 9. c. 4, 55 6. F = Ibid. C. 6, 7» 


from 
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from whom he might obtain the following writ to the ſhe- 
riff, directing that he himſelf ſhould ſee juſtice done to the 
complainant z which is the firſt inſtance we have yet men- 
tioned of the form of a writ of jufficies, Præcipio tibi 
guid JusTICIEs N. quòd juſte et fine dilatione faciat R. 
conſuetudines et recta nm que ei facere debet de tene- 
mento ſuo quod de eo tenet in villa, &c. ficut rationabiliter 
monſlrare peterit eum ſibi deberi, ne oporteat eum ampliis 
inde congueri pro defett recti, &c, In purſuance of this 
writ, the ſheriff, in his county court, held a plea of the 
matter in queſtion, and the party complaining might therein 


recover his ſervices and dues, according to the cuſtom of 


Purpreſture. 


the county. If he made out his right, the other party, be- 
ſides rendering what was due, was in the mercy of the 
ſheriff: for the miſericordia or amercement which aroſe out 
of any ſuit in the county court, always went to the ſheriff, 
The quantum of this was aſcertained by no general law, but 
depended on the cuſtom of different counties, and the opi- 
nion of the perſons who aſſeſſed it. 

- NexT, as to the remedy to be purſued incaſe of purpre- 


| tures. Purpreſture, or according to Glanville porpre ure, 


was, when any unlawful encroachment was made upon 
the king; as intruding on his demeſnes, obſtructing the 
public ways, turning public waters from their courſe, or 
building upon the king's highway o: in ſhort, whenever a 


nuifance was committed upon the king's freehold, or the 


king's highway, a ſuit concerning ſuch nuiſance belonged 


to the king's crown and dignity. 'Theſe purpreſtures were 


enquired of either in the chief court of the king, or before 


the king's juſtices, who were ſent into different parts of the 


kingdom for the purpoſe of making ſuch inquiſitions, 
by a jury of the country, or of the vicinage v. Who- 
ſoever was convicted by a jury of having committed ſuch 


purpreſtures, was in the king's mercy for the whole fee he 


„ Glanv, lib. 9. e. 8, 9, 10. r Fer juratam patriæ five vici- 


5 held 


* Regiam Plateam. nets, 
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in ſome city upon the king's ſtreet, the edifice, ſays Glan- 
ville, ſo built, was forfeited to the king, and the party re- 


mained in the king's mercy. The miſericordia domini 


regis, which has been ſo often mentioned, is explained in 


this paſſage by Glanville to be, when any one is to be 


the 
CONQUEROR 
JOHN. 


amerced by the oaths of twelve lawful men of the vicinage; 


| ſo, however, ne aliquid de ſuo honorabili contenemento amittat, 


as not to loſe his countenance,” or appearance in the world. 


When any purpreſture was committed againſt a private 


perſon, it was conſidered in a different way. If it was 


_ againſt the lord of the fee, and not within the proviſions | 


of the ſtatute about aſſiſes, then the tranſgreſſor was made 
to appear in the lord's court, provided he held any tenement 
of him. This was by the following writ : Rex vicecomiti 
ſalutem. Præcipio tibi quad juſticiss N. qudd fine dilatione 


veniat in curid I. damini ſui, et ibi flet ei ad reftum de li- 


bero tenemento ſuo quod ſuper eum occupavit, ut dicit, ne 
oporteat, &c. 4. If, upon this writ, he was convicted of 


the purpreſture in the lord's court; he loſt, without | 


recovery, the freehold he held of the lord. | 
_ Ir he held no freehold of the lord, then the lord might 
implead him by a writ of right in the court of the chief 


lord. In like manner, if any one committed a purpre- 


ſture upon a perſon not his lord, and the faQt did not come 

within the proviſion about aſſiſes, he might be impleaded 
in a writ of right. But if it was within that law, then 

there ſhould be a recognition upon the novel diſſeiſin to 
recover ſeiſin; of which proceeding we ſhall have occaſion 
to ſpeak more hereafter. In theſe purpreſtures it uſually 
happened, that the boundaries of lands were broke in 
upon and confounded ; upon which, at the prayer of any 


of the neighbours, the following writ might be iſſued : 


- Rex vicecomiti ſalutem. Pracipio tibi qudd juſtè et fine 


1 Glany, lib. 9. c. 11, 12. 


dilatione 
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CHAP. iv. dilatione facias efſe rationabiles diviſes inter terram R. in 
Cong mu 5 1 — Ade de Byri 75 N debent; et off 
t, et ficut fuerunt tempore regis Henrici avi mei, unde 
congueROR R. queritur gubd Adam  injuſle, et fine judicie, occupavit 

10 UN, plus inde quam pertinet ad liberum tenementum ſuum de 

; Byri; ne e Xs inde clamorem avdiomt 1 . juli. 

tiæ, c. a 

Wr have hitherto treated of the e in uſe for vin- 

dicating a right to land, and its appendant ſervices and 

profits. We ſhall now take leave of this ſubject for a 

while, and conſider the nature of perſonal contracts; ſuch 

. as buying, ſelling, giving, lending, and the like; upon 

De debitis ler "which there aroſe debts and obligations to pay. This ſub- 

; je& is intitled, in the language of this period, de debitis 

laicorum, to diſtinguiſh it from thoſe debts and dues that 

were recoverable in the eccleſiaſtical courts, as being 

things of a ſuppoſed ſpiritual nature; ſuch as money due by 
legacy, or upon promiſe of marriage. 

Pl. As, therefore, de debitis laicorum belonged to the 
king's crown and dignity. If any one complained' to the 
curia regis of a debt owing to him which he was deſirous 
ſhould be enquired of in that court, he had the following 

writ of ſummons: Rex vicecomiti ſalutem. Præcipe N. 
quod jufle et fine dilatione reddat R. centum marcas quas 
ei debet, ut dicit, et unde queritur quod ei de forceat. Et 
niſi fecerit, ſummone eum per bonos ſummonitores, 94 it 
coram me vel juſtitiis meis apud Meſimonaſterium, a clauſo 
Paſchæ in quindecim dies, eſtenſurus quarts non Rn, © &c. 

This was the form of the writ of debt. | 

Tk manner of enforcing an appearance to this writ, 
was as in other. caſes of ſummons. It ſhould be obſerved 
here, that it way not uſual for the curia regis in any caſe 

to compel obedience to a writ by diſtraining the chattels; 
therefore, even in a a pleal ke this the defendant might be 45 


* Glany, 1b. 9. c. 13, 14. 2 this 40 Fleta, p. 131. 
„ i ſtrained 
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{trained by his fee and frechold, or, as in ſome other ſuits, 
by attachment of pledges. Pa 

WHEN they were both in * then En to = con- 
ſidered how the demand aroſe, - This might be of yarious 


kinds; as ex cauſd4 mutui, upon A borrowing ; 3.6K cauſd ven 


ditionis, upon a ſale; ex commodato, upon a lending 3 eK 2 
cato, upon a hiring; 2 depoſito", upon a depoſit; or by 
ſome other cauſe by which a debt aroſe ; for, at this time, 
all matters of perſonal contract were conſidered as bind- 
ing, only i in the light of debts ; and the only means of re- 
covery, in a court, was by this action of debt. 

A DEBT aroſe ex mutuo, when one lent another any 
thing which conſiſted in number, weight, or meaſure. If 
a perſon, upon ſuch a lending, received back again more 
than he lent, it was uſury; and if he died under the repu- 
tation of an uſurer, we have ſeen the infamy with which 
his memory was ſtained. A thing was ſometimes lent 
ſub plegiorum datione ; that is, ſome one was ſurety for 
the reſtoration of it; ſometimes, /ub wadii poſitione, 


that is, a pledge was given; ſometimes, /ub fidei interpgſi- 


tione, when a bare promiſe was made for the return; 
ſometimes, ſub charte expoſitione, when a charter was 


made acknowledging ſuch lending; ; and ſometimes with all 


theſe ſecurities together. 

WHEN any thing was owing ſub plegiorum datione 
only, if the principal debtor had not wherewithal to pay, 
recourſe was had to the ſureties by the following writ: 
Rex vicecomiti ſalutem. Pracipe N. quod juſſe et fine di- 
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latione. acquietet R. de centum marcis verſus N. unde eum | 


applegiavit, ut dicit, et unde gueritur gudd eum non ace 


* Glanv, lib, 10. . 1, 2, 3. | 

lt is almolt uanccella y to re- 
ma'k, that theſe expreſſions are all 
borrowed from the civil law; the 
' ſame may be ſaid of the definitions 
hercaſtet given of theſe different ob- 
ligations; but, notwithſtanding this, 
the matter of Glanville's diſcourſe up- 


on the fubjeQ of debts and e 5 


a no e to he impe· 


rial juriſprudence, This is one ſtrong 
and very remarkable circumſtance to 
ſhew, that the uſe made of the Ro- 
man law by our old writers was not 
to corrupt, but to adorn and elucidate 
our municipal cuſtorns. Vide luſt. 


lid. 3. tit. 15. 


quietavit 
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— 1 7 fummonitores, c.. If the ſureties appeared in court, 


the 
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and confeſſed the ſuretyſhip, they were then obliged to pay 
the debt at certain times affixed in court, unleſs they could 


ſhew that they were releaſed from their engagement, or 


had in ſome way ſatisfied the demand. Sureties, if more 


than one, were held to be ſeverally bound for the whole 
(unleſs there had been ſome ſpecial agreement to the con- 
trary), and they were both to be proceeded againſt for ſa- 


tisfaction: therefore, ſhould any of them be inſufficient, 


the remainder were to be anſwerable for the deficiency. 
If the ſureties, however, had ſpecially engaged for particu- 


lar parts of the payment, it was otherwiſe. There might 
ariſe a diſpute between the creditor and the ſureties, or be- 


tween the ſureties, upon this point. In like manner, if 
ſome of the ſureties engaged for the whole, and ſome 
for parts only, then the former would have a queſtion to 
debate with the latter. In what manner all theſe points 
were to be proved, will be ſeen preſently. When the 
ſureties had paid what was due, they might reſort to the 
principal by a new action of debt, as will be ſhewn. here- 
after. However, it ſhould be remarked, if any one had 
become ſurety for a perſon's appearance in a ſuit, and he 
had fallen into the king's mercy for the default of the prin- 
cipal, he could not recover by aCtion of debt againſt the 
principal what he had ſo paid ; for it was a rule, that 
ſhould any one become ſurety for a perſon's anſwering in 
the king's court, in any ſuit belonging to the king's crown 
and dignity, as for breach of the peace, or the like, he fell 


into the king's mercy, if he did not produce the principal; 


but he was thereby, notwithſtanding, releaſed from the en- ; 


* This writ was, in after-times, creditor 3 the os F.N.B. 
called de plegiis acquietandis, and uſed It muſt be confeſſed, the wording of 
to be brought by the ſureties againſt it in Glanville ſeems more adapted to 


the principal debtor ; though in the the modern than the antient appli- 


time of Glanville we find it lay for the cation of the writ. 


gagement, 


re 


gagement, as a ſurety, and therefore there could be no 


further proceeding inſtituted thereon *. 
Ir ſome of the ſureties denied they were ſureties, and 


ſome confeſſed it, then the queſtion would be, as well be- 
tween the creditor and the ſureties, as between the ſureties 


themſelves. There was a doubt what thould, in this caſe, 


be the mode of proof; whether by duel, or whether the 


ſureties were to deny their engagement by the oaths of 
ſuch number of perſons as the court ſhould require. Some 
thought that the creditor himſelf, by his own oath, and 


that of lawful witneſſes, might make proof of it againſt | 


the ſureties, unleſs the fureties could avoid his oath b 


any lawful objeCtion : | and if 15 ſays den, they muſt 


reſort to the duel y. 


TryiNGs were lent fornctimes ſub vadii Poſttione ; and 


then either moveables, as chattels, or immoveables, as 


land, tenements, and rents, were given in pledge. K A | 
pledge was given either at the time of lending, or not. 


It was given, ſometimes for a certain term, ſometimes 


without any fixed term, ſometimes in mortuo vadio, 


ſometimes not. Mortuum vadium, or mortgage, was, 
when the fruits, or rent ariſing there from, did not go to- 
wards paying off the demand for which it was pledged. 


When moveables were pledged, and ſeiſin thereof, as it is 
called, given to- the creditor for a certain term, the law 
required that he ſhould ſafely keep it, without uſing it ſo 


as to cauſe any detriment thereto ;' and if any detriment 
happened to it within the term appointed, it was to be ſer 


off againſt the debt, according to the damage ſaſtained.” If 


the thing pledged was ſuch as neceſſarily required ſome 


expence and coſt, as to be fed or repaired, perhaps there 
would be ſome agreement between the parties about it, 


and that agreement was to be the rule of ſuch contingent: 


expences. It was ſometimes agreed, * if the pledge . 


* Glanv lib. 10. c. 3, 4, f. bid. c. 6. * Ibid. c. 7. wy 
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was not redeemed at the term fixed, it ſhonld remain to 


WR the creditor, and become his property. If there was no 


ſuch agreement, the creditor might quicken the redemp- 


CON QWeroR tion by the following writ : Rex vicecomiti ſalutem. Præ- 


cipe N. guod juſtè et fine dilatione acquietet, &c. quam in- 


vadiavit R. pro centum marcis aſgue ad terminem qui præ- 


leriit, ut dicit, et unde quer itur 76240 eam nondum acguie- 


5 tavit: et niſi fecerit, e 


It was doubted by Gtanville, i in . manner the de- 


| fendant was to be compelled to appear to this writ; whe- 


ther he was to be diſtrained by the pledge itſelf, or in what 


other way. This, it ſeems, was left to the diſcretion of 
de court; and might be effected, either by that or ſome 


ether method. He ought, however, to be preſent in court 
before the pledge was quit-claimed to the creditor, for he 


| might be able, perhaps, to ſhew ſome reaſon why it ſhould 
not. If he then confeſſed his having pledged the thing, as 
he thereby in effect confeſſed the debt, he was commanded 
to redeem it in ſome reaſonable time; and if he did not, 


the creditor had licence to treat the pledge as his own pro- 


perty. H he denied the pledging, he muſt either ſay 
: the thing was his own, and account for its being tranſ - 
ferred out of his pofſeſhon, as lent or intruſted to him; 


or deny it to be his; and then the creditor had licence to 


conſider it as his own property. If he acknowledged it 


was his, but denied the pledge and debt both; then the 
| creditor was bound to prove both: and the manner of 
proof, where pledges denied their ſuretyſhip, we have 


before mentioned. But the debt could not be demanded 
before the expiration of.the term agreed upon 

Ir the pledge was made without mention *] any parti 
cular term, the creditor might demand his debt at any 
time. When the debt was paid, the creditor was bound 
to reſtore the pledge in the condition he received it, or 


8 Glanv. lib. 10. e. $. 8 wid. c. 8. 
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make ſatisfaction for any injury that i it had received: for it 
was a rule, that a creditor was to reſtore the pledge, or 


make ſatisfaction for it; if not, he was to loſe his debt b. 
WHEN it happened, that a debtor did not make delivery 


of the pledge at the time of receiving the thing lent, Glan- 
ville doubts what remedy there was for the creditor, as the 


ſame thing might be pledged, both before and after, to ſe- 
veral perſons ; for it miſt be obſerved, ſays our author, 
chat it was not uſual for the court of our bord the ling to 


give protection to, or warrant private agreements about - 


* 
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giving or receiving things in pledge, or about other matters, 


if made out of court, or if made in other courts than that of 
our lord the king: and therefore, when ſuch cotwentions 


were not obſerved, the curia regis would not entertain any 


ſuit for the eſtabliſhment of them. The debtor, therefore, 
could not be put to anſwer about the priority of pledging ; 
and*® the perſon who was the loſer by it, muſt content him- 
ſelf with the conſequence of his own negligence. 
Wu a thing immoveable was put in pledge, and ſeiſin 
thereof given to the creditor for a certain term, it was ge- 
nerally agreed between them whether the rents and profits 


ſnould, in the mean time, go towards the diſcharge of the 


debt, or not. An agreement of the firſt kind was con- 
| fidered as juſt and binding; the latter as unjuſt and diſho- 
neſt, and was the mortuum vadium, or mort-gage before 
mentioned. Though this was not wholly prohibited by 


the king's court, yet it was reputed as a ſpecies of uſury, 
and puniſhable in the way before mentioned. In other re- 
ſpects, the rules of law reſpecting this pledge were the 
ſame as thoſe before ſtated in the caſe of a moveable, when 

pledged. It muſt be added, that ſhould the debtor pay the 
debt, and the creditor ſtill detain the pledge, the debtor 


might have the following writ to the ſheriff ; Præcipe N. 


quod jufie et fine dilatione reddat R. totam terram illam in 


* Glany, lib. 10. c. 8. © Ibid. e. 8. e 
1 > vill, 
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villa, ec. quam ei air pro centum marcis ad ter- 


WILLIAM, minum qui præteriit, ut dicit, et denarias ſuoc inde recipiat ; 


the 
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OR, quam ei acquietavit, ut dicit ; et nift fecerit, ſummone 
eum per bonos, c. 4. The creditor, upon his appearance 
in court, would either acknowledge the land to be given in 
pledge, or would claim to held it in fee. In the firſt in- 


ſtance, he ought to reſtore it, or ſhew a reaſonable cauſe 


why he ſhonld not. In the ſecond, it was put either at the 


prayer of the creditor. or debtor, upon the recognition of 


the country, whether the creditor had the land in fee, or in 


pledge; or whether his father or any of his anceſtors was 


ſeiſed thereof, as in fee or in pledge, on the day he died; 


and ſo the recognition might be varied many ways, accor- 
ding as the demandant claimed, or the tenant anſwered to 
that claim. But if a recognition was prayed by * | 
party, the plea went on upon the right only“. 

Ir the creditor by any means loſt. his ſeiſin, whether 
through the debtor or through any one elſe, he could not 


recover ſeiſin by any judgment of the court, nor by a recog- 
nition of novel diſſeiſin; but if he was diffeifed of his 


pledge unlawfully, and withont judgment of any court, the 


debtor himſelf might have an aſſiſe ef novel diſſeiſin: and 
ſhould he have beer: diffeiſed by the debtor himſelf, he had 
no way bf getting poſſeſſion again but through the debtor; 
for he muſt reſort- to the principal plex” of debt, to com- 


1 pel the debtor to make him ſatisfaction . 


Tuus far of proving a debt by ſureties and by e ; 
but where the creditor had neither of theſe to prove his de- 
mand; nor any other proof, but only the ſaith or promiſe 


of the debtor, this was held no ſufficient proof in the 


king's court; but he was left, fays Glanville, to his ſuit in 
the court chriſtian de fidæi læſione vel tranſgreffione, for 
breach of promiſe. Though the eceleſiaſtical judge might 
take cognizance of this as a criminal matter, and inflict a 


une, | ona a e. 
5 . =P 
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penance upon the party, or enjoin him to make latisfaction; 
yet we have ſeen, that he was prohibited by one of the 
Conſtitutions of Clarendon, to draw into that juriſdiction, 
and determine queſtions concerning lay - debts or tenements, 


upon pretence of any promiſe having been made N 


them®. 

Ir then the creditor had neither faredies nor pledge, he 
| was driven to find ſome other proof. He might make out 
the matter either per teftem idoneum, per duellum, or per 


* i. e. by a fit witneſs, or by the duel, or by a char- 


If the debtor's charter or that of his anceſtor was 
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nk and he did not acknowledge it, he might con- 


trovert it ſeveral ways. Perhaps he might admit it to be 


his ſeal, but deny that the charter was made by him or with 
his aſſent; or he might deny the charter and ſeal both. In 
the firſt caſe, if he acknowledged publicly in court the 


ſeal to be his, ſo great regard was had to a ſeal, that he was 
thereby conſidered as having acknowledged the charter 
itſelf, and was bound to obſerve the covenants therein con- 


_ tained; it being his own fault, if he ſuffered any injury for 


want of taking care of his own ſeal. In the latter caſe, the 


charter might be proved in the duel by a fit witneſs, parti- 
cularly by one whoſe name was inſerted as a witneſs in the 


charter, There were other ways of eſtabliſhing the credit 


of a charter; as by ſhewing other charters figned with the 
ſame ſeal, which were known to be the deeds of the perſon 
who denied this; and if the ſeals, upon compariſon, ap- 
peared exactly the ſame, it was held as a clear proof; and 
the party againſt whom it was to operate leſt his ſuit, whe- 
ther it related to debts, land, or any other matter : and he 
was moreover to be in miſericordid to the king; for it was 


a general rule, that when a perſon had ſaid any thing in 


aourt or in a plea which he again denied, or which he could 


not warrant, or bring proof of, or which he was compelled 


© Glany, lib, 10. c. 12, Vid. ant. 78. | | 
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to gainſay by contrary probf, be always remained i in miſe 
ricordid. If a perſon; had given more ſecurities than one 
for a debt, they might all be reſorted to at once; otherwiſe 
many ſecurities would not be of more benefit than one b. | 
Wr have hitherto been ſpeaking of lending and borrow- 
ing; we come now to a debt ariſing ex commodata : as if 


one lent another a thing without any gratuity, to uſe, and : 
derive a benefit from it; when that uſe and benefit was at- 


tained, the thing was to be reſtored without detriment; but 
if the thing periſhed, or was damaged in his” keeping, a 
recompence was to be made for the damage ſuſtained : but 


how this damage was to be valued, and if the thing was 
lent for a certain term, or to be uſed in a certain place, bow 


a recompence was to be made, ſhould he exceed that term 
and deviate from that place; or how that exceſs was to be 
proved, or whoſe property the thing was to be conſidered, 


Glanville ſigniſies his doubts; only as to the property, he 


thought that retaining the thing beyond the ſtated time and 
place could not well be called. furtum, or ſtealing; becauſe 
he had poſſeſſion of it originally through the right owner. 
Glanville alſo: doubted, whether the owner, if he had any 
uſe for it himſelf, might demand his thing ſo lent before the 
time was expired, or dans * * of the 1 as 

to the place. | | 

NEXT as to debts 00 ex PR A et ive, A fale 3 
was conſidered as effectually completed when the price was 


| agreed upon, ſo as there was a delivery of the thing ſold, or 


tae price paid, in part or in the whole, or that at leaſt ear- 
neſt was given and received, In the firſt two caſes, neither 
of the contraQting parties could recede from the bargain, 


Arnleſs on a juſt and reaſonable cauſe; as if there had been 


an agreement at firſt that either might declare off within a 


certain time; for in this caſe, the rule of law operated, 
that conventio vincit legem. Again, if the thing was ſold 


n Glanv, lib. 10, c. 12, 


i Ibid. e. 13. 
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as ſound and without fault, and afterwards the buyer could 
prove the contrary, the ſeller was bound to take it back ; 
however, it would be ſufficient if it was ſound at the time 
of the contract, whatever might afterwards happen: but 


Glanville had a doubt within what time complaint was to 


be made of this, particularly where there was no ſpecial 


agreement about it. Where earneſt was given, hd pan 


chaſer might be off his bargain, upon forfeiting his-ear- 
neſt: but if the ſeller, in this caſe, wanted to be off, Glan- 
ville doubted whether he might, without paying ſome pe- 
nalty, for otherwiſe he would be in a better condition than 
the purchaſer; though it was not eaſy to ſay what p 
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he was to pay. In general all hazard reſpecting the thing 


ſold was to reſt with him who was in poſſeſſion of it at the 


| n unleſs there was ſome ſperial nn to the con- 


trary 

IN all e eee the cnn Ain beben as 
bound to warrant the thing ſold to the purchaſer and his 
heirs, and upon that warranty he or his heirs were to be 


impleaded, in manner as we before ſtated. And if any 


moveable was demanded by action againſt the purchaſer, as 
being before ſold or given, or by ſome other mode of tranſ- 
fer conveyed. to another (ſo as no felony was charged to 


have been committed of it), the ſame courſe was obſerved, 


ſays Glanville, as in caſe of immoveables : -but if it was de- 


manded of the purchaſer ex caigd furtivd, he was obliged | 
- to clear himſelf of all charge of felony, or call a perſon to 


warrant the thing bought. If he vouched à certum war- 


rantor to appear within a reaſonable time, a day was to be 


fixed in court. If the warrantor appeared, but denied 
Bis — then the plea went on between him and the 


purchaſer, and they might come to the deciſion of the duel. 
Glanville made a queſtiqn, whether ſuch a warrantor might 
eall another warrantor ; and if ſo, what limit was to be 


ſet to this vouching to warranty. In this caſe of calling a 


© Glanv. lib. 10. c. 14. 
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certain warrantor, when a thing was dewanded ex cauſa 


furtivd, the warrantor uſed not to be ſummoned, asin other 


caſes of warranty; but on account of the particular nature 
of this charge, he was attached by the following writ to the 


| ſheriff; Precipio tibi, quod ſinę dilatione attachiari facias 


per ſalvos et ſecuros plegios N. quod fit coram me vel Juſtitiis 
meis die, &c. ad warrantizandum R. illam rem quam H. 
clamat adverſus R. ut furtivam, et unde prediftus R. eum 
traxit ad warrantum in curid med, vel ad enen quare 
ei warrantizare non debeat, c. 1. 
Tunis was the proceeding if he called a certain warran- 
tor whom he could name. But if, in the phraſe of that 


time, he called un uncertain warrantor; that is, if he 


merely declared that he bought the thing de legitimo mer. 
catu ſuo, fairly and honeſtly, and could produce ſufficient 
proof thereof, he was cleared of the charge of felony, as far 
as he might be affected criminally; not ſo, however, but 
that he might loſe the thing in queſtion, if it was really 
ſtolen, though not by the defendant. This was the method 
of proceeding, if any of theſe ſpecial circumſtances aroſe; 

but if it reſted upon the mere debt, that is whether e 
empto, or ex commodato, it was "made out by the general 


mode of proof uſed in court, Honey ſays ene that 


by writing or by duel “. 

A DEBT ex Jocato and ex macht accrued, when one let 
out a thing to another for a certain time, at a certain re- 
ward: here the perſon letting was bound to impart the uſe 
of the thing letten, and the hirer to pay the price. In this 
caſe, the former might, at the expiration of the time, take 


; poſſeſſion of the thing letten by his on author ty ſolely F 


but Glanyille made it.a queſtion, whether, if the price was 
not paid according to the agreement, he might deprive the 


hirer of poſſeſſion by his own authority? But all theſe being 


what were then called private contracts, lying in the know- 


ledge of the parties only, without uy evidence to teſtify 


| Glany, lib, 20. c. 15, 16, n Ipid. c. 17. 
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their exiſtence, were ſuch, as was before obſerved *, of 
which the king's court did not uſually take cognizance : 
others, which were guaſs private, hardly met with more 
conſideration from the king's court . This ſeems to have 
been a remarkable part of the juriſprudence of theſe times; 


and to have ſtood in need of the improvement afterwards, 


though very ſlowly, adopted, in actions upon promiſes. 
Tuus have we gone through thoſe actions which were 
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| commenced originally in the curia regis; all which were 
called actions de proprietate. As theſe might be attended 


by the parties themſelves, or by their attornies, it ſeems 


proper in this place to ſay ſomething upon the law reſpeQ-. 


ing attornies. Theſe pleas, as well as ſome other civil 
ples, might be proſecuted by an attorney; or, as he was 
called in thoſe times, reſponſalis ad lucrandum vel perdendum. 
A perſon, when he appointed ſuch reſponſalis, or attorney, 
ought to be preſent, and make the appointment in open 
court before the juſtices ſitting there upon the bench; and 
no attorney ought to be received otherwiſe than from the 
principal then in court; though it was not neceſſary that 


the adverſe party ſhould be preſent at the time, nor even 


the attorney, provided he was known to the court. One 
perſon might be appointed attorney, or two, jointly, or 


Of attorniess. 


ſeverally; ſo as if one was not preſent to act, another 


might; and by ſuch an attorney, a plea might be com- 


meneed and determined, whether by judgment or by final 


concord, as effectually as by the principal himſelf. It was 


not enough that any one was appointed bailiff or ſteward 


for the management of another's eſtate and affairs, to in- 
title him to be received as his attorney in court; but he 
muſt have a ſpecial authority for that particular purpoſe, to 


act in that particular cauſe, ad lucrandum vel perdendum 


for him in his ſtead. It was the practice to appoint in the 
curia regis an attorney to act in a cauſe depending in ſome 


* Vid. act. 163, | = Glanv, lib. 10. c. 18. 
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other court; and there then iſſued a writ of the following : 
kind, commanding the perſon appointed to be received as 
ſuch: Rex vicecomiti (or whoever preſided in the court) /a- 


lutem: Scias quod N. peſuit coram me (or,"fuſtitiis meis ) 
R. taco ſuo ad lucrandum vel perdendum pro eo in Placito, 


Ec. quod oft inter eum et R. de und carucath terre in vill, 


Dec., et ide) tibi præcipis quod prædictum R. loco ipfius N. 


in Placito ils recipias ad Wer vel nn. . eo, 
fc. . 

' WHEN 2 perſon was Pella attorney, he hight caſt 
effoins for the principal (and for him only, not for himſelf) 


till his appointment was vacated. When an attorney was 


appointed, and had acted in a cauſe, Glanville puts a que- 


| tion, whether his principal could remove him at his plea- 


ſure and appoint another, particularly if there had ariſen 
any great diſagreement between them? And he thought 
that the principal had that power; an attorney being put 
in the place of another, only in his abſence: and the prac- - 
tice was to remove an attorney at any part of a cauſe, and 
appoint another in court, in the form above-mentioned ). 
A FATHER might appoint his ſon his attorney, an in- 
ſtance of which we faw in the fine above ſtated, and fo 


vice verſ#; and a wife might appoint a huſband. When 


a huſband acted as attorney to his wife, and loſt any thing 
in a plea of maritagium or dower, or gave up any right of 
the wife's, whether by judgment or final concord; it was 
made 2 queſtion by Glanville, whether the wife could af- 
terwards inſtitute any ſuit for it, or was bound, after her 
huſband's death, to abide by what he had done? And it 
ſhould ſeem, fays he, that ſhe ought not, in ſuck caſe, to 
loſe any thing hy the act of her huſband; becauſe, while 
ſhe was in poteflate viri, ſhe could not contradiF him, or 
contravene his acts; and therefore could not, unleſs he 


* Ghav. lib. 11. 0. r, 2. N | E lid, To Jo 
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yet, adds our a it Aale be ſaid on the other "RY CH AP. iv, 
that whatever is tranſacted in the king's court ought to be | 
held firm and inviolable . Abbots and priors of canons | 
regularly uſed to be received as attornies for their ſocieties, of convyenon 
courſe, without letters from their convent: other priors, 2 0 1 N. | 
whether of canons or monks, if they were cloiſtered, even 
tho' they were aliens, were never received in court without 
letters from their abbot or chief prior. The maſter of the 
Temple and the chief prior of the hoſpital St. John of Jeru- 
ſalem were received of themſelves ; but no inferior perſons of 
their order. When one or more were appointed attornies 
in the above manner, it was made a queſtion by Glanville, 
whether one might appoint his colleague to act for him, or 
ſome third perſon, ad Jucrandum vel perdendum. 
Tux principal might be compelled to fulfil every thing | 
that was done by his attorney, whether by judgment or 
final concord; though it was ſettled, beyond a queſtion or 
doubt, that upon the default or inability of the principal, 
the attorney was not liable. When it is aid, that the 
principal muſt be preſent in court to appoint his attorney, 
it muſt be remembered what was before laid down; name- 
ly, that if a tenant did not appear after the third eſſoin, 
but ſent an attorney, ſuch attorney ſhould be received: 
but this was allowed for the neceſſity of the thing, as he 
was compelled by the judgment of the court, or by proceſs 
of diſtreſs, to put ſome one in his place ad lucrandum wo! 8 
perdendum. 
Tun foregoing writs of right were commenced directly 
and originally in the curia regis, and were there determined. 
There were ſome writs of right which were not brought 
there originally, but were removed thither, when it had 
been proved that the court of the lord where they were 
brought, had de recto defeciſſe, as it was called, or failed 
in doing juſtice between the parties; and, in that oaſe, 
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ſuch cauſes might be removed into the county court, and 
from thence into the curia regis, for the above reaſon *, 
WHEN, therefore, any one claimed freehold land, or ſer- 
vice, held of ſome other perſon than the king he had a writ 
of right directed to his lord, of whom he claimed to hold 
the land, to the following effect : Rex comiti W. ſalutem. 


| Pracipio tibi, quòd fine dilatione teneas plenum rectum N. 


de decem hidis terre in Middleton, quam clamat tenere de te 
per liberum ſeroitium fed: unius malitis. pro omni ſervitio. 


Et nif feceris, vicecomes de Northamptone faciat, ne am- 


that they depended on the cuſtom of the , co 


plits inde clamorem audiam pro defetu juftttie, De. The 
form of theſe writs was capable of infinite variety, accord - 
ing to the ſubject and circumſtances of the demand *. 
Glanville ſays nothing upon the order and courſe of con- 
ducting theſe pleas in the lord's court, except intimating 


W 


where they were brought. | 

Tux way of proving a court 4 redo defies 72 to have 
failed in doing juſtice, was this: The demandant made 
his complaint to the ſheriff in his county court, and there 
ſhewed the king's writ : upon this the ſheriff ſent ſome 
officer of his to the lord's court, on the day appointed by 
the lord for the parties to appear, that he, in the preſence 


of four or more lawful knights, who were to be preſent 


by the ſheriff's command, might hear and ſee the demand- 
ant make proof that the court de ref defecifſe : this 
proof was to be by his own oath, and the oaths of two 
others ſwearing with him to the fact. By this ſolemnity 
were cauſes removed out of many courts into the county 
court, and were there heard over again, and finally de- 


termined, without the lord or his heirs being allowed to 


make any claim for recovery of their judicature, as far as 
concerned that cauſe. Should a cauſe -be removed before | 


it had been proved in the above manner that there was a 


* Glany. lb. 12, c. 1. v Ibid, c. 3, 4, 5. „ Ibid. c. 6. 
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failure of juſtice, the lord might, on the day appointed for - 
hearing the cauſe, make claim of cognizance, and for re- 
ſtoration of his court; but this was never done in the 
curia regis, unleſs he had claimed it three days before, in 
the preſence of lawful men; it not being ſuitable to the 


dignity of that court to be ouſted, upon flight grounds, of 
the cognizance of a cauſe once entertained there. If no 
day was appointed in the lord's court, and therefore proof 


of failure of juſtice could not be made in the above way, 
the complainant might falfare curiam, falſify the court, or 
deprive it of its cognizance, by making that proof any 
where within the lord's fee, if the lord did not reſide 
uſually there; for though a lord could not hold his court 
without his fee, he might by law have it any where within 


eee e eee, ran to be made at 


his manſion-houfe *. 

THe writ of right, of which we have juſt FRO was to 
be directed to the lord, of whom the demandant claimed to 
hold immediately; not to the chief lord. But it might ſome- 
times happen that the demandant claimed to hold the thing 
in queſtion of one lord, and the tenant claimed to hold of 
another : in this caſe, becauſe one lord ſhould not be enabled 
to diſpoſſeſs another of his court and franchiſe, the ſuit of 
neceſſity belonged to the county court; and * thence 
it might be removed to the curia regis, where both lords 
might be ſummoned, and their ſeveral rights diſcuſſed in 
their Feilen as we before mentioned i in " caſes of war- 
rantÿß “7. 

We have ſaid, that the above-mentioned x writs of right 
belonged to the ſheriff, upon failure of the lord's court. 
To the ſheriff alfo belonged ſeveral other ſuits, one of 
which, namely, that de nativis*, we have already mentioned. 


In ſhort, all cauſes where the writ of the king or his juſtices 


directed him to do right between the parties (called fince 
_ * Glany, lib. 12, e. 7. Y Ibid, c. 8. * Vid. ant. 142. 
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clauſe quod ſi non rectum fecerit, tune ipſt facias, c. all 
theſe gave the ſheriff a judicial authority to hear and 


determine *. - Theſe writs were very numerous: fome of 
them-are mentioned by Glativille, from whom may be ex- 


tracted a ſhort account, that will give an idea of this pro- 
vincial judicature. 'There was a writ. directed to-a lord, 
commanding him ne inju/l> vexes, by demanding more ſer- 
vices than were due; and unleſs he defifted, the ſheriff 
was commanded to fee right done ®. : This is the only 
proviſional writ: ;-the reſt are all peremptory, directed to 


the ſheriff ſolely. One was to give poſſeſſion of a fugi- 


tive villain and his chattels<; for admeaſurement of paſture 


' which was ſuperonerated * guòd permittat habere certain 


eaſements*; to make e 5s diviſas*; to obſerve 
2 wi ani buf diviſam of chattels, that had .before been 
made ; to reſpite a recognition directed to be taken by 
the juſtices ®; a facias habere rationabilem dotem ; to take 
care of a deceaſed man's chattels for payment of his debts'; 
and to give poſſeſſion of chattels that had been taken at a2 
diſſeiſin of the land, after the land had been recovered in an 


aſſiſe of novel difleiſin*. To theſe we muſt add writs of 


replevin, and two of prohibition to the eccleſiaſtical court, 

which deſerve to be mentioned more at length. | 
In the former part of this inquiry into judicial proceed- 

ings, we have ſeen that when land was ſeiſed into the 


king's hand for default or contempt of the tenant, he 


might within a certain time replevy his land, - upon per- 
forming what was required of him by the court. The 
power of diſtraining, which lords exerciſed over their te- 
nants, required a ſimilar qualification; either that the 
tenant ſhould preform what was due; or, at leak, s till it 


 ® Glunv. lib, u e „ wid. c. 26. 

* Ibidsc. 10. | E Ibid, c. 17. 
© Ibid, c. 11. 8 h Jbid, c. a 

© Ibid, 6. 13. i Ibid, c. 20. 


2 Ibid. C. 14. * Ibid. c. 18. 7 4 
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was aſcertained by judgment, whether any nts or what 
was due, he ſhould replevy; that is, have a return of his 
goods upon pledges givem as a ſecurity to ſtand. to the 
award of juſtice in the matter. In order to effect this, 
ſeveral writs of replegiare, or replevin were deviſed. One 
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was in this form, and ſeems to approach neareſt to the 


modern writ of replevin. Rex vicecomiti ſalutem. Pr evipio 
tibi, quod juſte et fine dilatione FACIAS HABERE G. AVB= 
RIA SUA PER VADIUMET PLEGIUM; ands gueritur, qudd 
K. BA CEPIT ET DETINET: INJUSTE pro conſuetudinibus 
guat ab eo exigit, quas ipſe non cogneſcit fe debere : et 
| iþſum praterea inde juſſe deduci facias, ne oporteat eum, 
Sc.. The next is in the nature of a prohibition, as well 
as a writ of replevin; tho' it is not properly a prohibition, 
which was always to prohibit a judicial proceeding. It is 
as follows: Rex vicecomiti ſalutem. Prohibeo tibi ne per- 


mittas qudd R. injuffe exigat ab S. de libero ienemento [uo 


quod tenet de N. de fædo ipſius R. in villa, Oc. plus ſervitii 
quam pertinet ad illud | liberum tenementum quod tenet ; ef 
AVERIA SUA QUE CAPTA SUNT fro i/Id demandd, quam 


ille non cogneſcit ad liberum tenementum ſuum, quod tenet, 


pertinere, ei REPLEGIART FACIAS donec loguela illa coram 


nobis audiatur, et ſciatur utrùm illud WON debeat vel 


non, Cc. n. 

To theſe may be added the 1 two writs of pokibiing to 
the eccleſiaſtical court, juſt alluded to. Rex, ec. judi- 
cibus eccleſafticis ſalutem. Prohibea vobis ne tenaatir plu- 
citum in curid chriſtianitatis quad eff inter N. et R. de 
| laico feeds predifti R. unde ipſe' queritur qudd N. eum 
trahit in placitum in curid chriffianitatis coram vobis, quia 
placitum illud . ſpectat ad coronam et dignitatem meam, c. b. 
Beſides this writ to the judges, there went alſo an attach- 


and of prohibi- 


tion. 


ment againſt the party ſuing in the court chriſtian, to the 


following effect: Rex vicecomiti ſalutem. PoE R. 
ne ſeguatur placitum in curid chriſtianitatis quod eft inter 


1 Glanv. lib, 12. c. 14. = Ibid. c. 15, 2 Idid. c. 21. 
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unde ipſe queritur, qudd prafatus R. inde eum traxit in 
placitum in curid chriſtianitatis chram judicibus illis. Et þi 
prefatus N. fecerit te fecurum de clamore ſuo proſequendo, 
tunc PONE PER VADIUM ET SALVOS PLEGIOS prædictum 
K. quòd fit coram me vel juſtitiis meis die, Wc. oftenſurus 
quare traxit eum in placitum in curiũ chriftianitatis de laico 
feædo ſur, in villa, &c. de ſicut illud placitum ſpectat ad 
coronam et dignitatem meam, c. o The manner of or- 
dering the before - mentioned ſuits in the county-court, 
depended on the cuſtoms of different counties: for which 
| reaſons, as well as becauſe it was not ſtrictly — the 
deſign of his work, there is no notice in Glanville v. 
BrroRE we leave the ſubject of writs of right, it will 
be proper to add ſome obſervations reſpecting the form of 
writs and of the proceedings thereon. The form of words 
in which a title to land was ſtated by the demandant, was 
called his petition or demand, from the word peto, with 
which it begun. It ſometimes happened, that the writ 
contained more or leſs in it than the petitio ſtated to the 
court, as to the appurtenances of the land, or particular 
circumſtances of the caſe. Sometimes there was an error 
in the writ, as to the name of the party, or the quantum of 
ſervice, or the like. When the writ contained leſs than the 
petition, no more could be recovered than was ſtated in the 
writ; but when the writ contained more than the petition 
went for, the ſurplus might be remitted, and the remain- 
der might well be recovered by the authority of that writ. 
If, however, there was any error in the name, then by the 
ſtricineſs of law another writ ſhould be prayed: again, when 
there was an error in ſtating the quantum of ſervice, the 
writ was loſt. Suppoſe a writ of right, directed to the lord, 
ſtated the land to be held by leſs ow as were really 


* Glen. lib. 12, c. 2. civil and canon | have; whete i it i« uſed 


y [bid, c. 23. in à ſimilar ſenſe, © The petitio i i6 
This term is borrowed from che called count in our law French. 


due, | 
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due, Glanville thought that, in ſuch caſe, the lord could 
not refuſe to receive the writ, and proceed upon it, under 

pretence of his being concluded thereby, and ſuffering a de- 

triment to his ſervice; but he was left to make good his 
claim of ſervice againſt the demandant, ſhould he recover 
againſt the tenant 2. This is all that is to be collected from 
Glanville on the formal part of Pleading ; a branch of our 
law which grew, in aſter-times, to ſuch a ſize, and was 
conſidered with ſo much nicety and refinement. 
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| IT had become the law and cuſtom of the realm, ſays | 
Glanville, that no one ſhould be bound to anſwer in his : 


lord's court concerning his freehold, without the. precept 
or writ of our lord the king, or his chief juſtice, if the 
queſtion was about a lay fee; but if there was a ſuit be- 
tween two clerks concerning a freehold held in frankal- 
moigne, or if a clerk ſhould be tenant of eccleſiaſtical land 
held in frankalmoigne, whoever might chance to bedemand- 
ant againſt him, the plea concerning the right ought, in 
ſuch caſe, to be in foro ecelefraflico ; unleſs it ſhould be 
prayed to have a recognition, utrum' fedum ecclefrafticum 
fit vel laicum, whether it was an eccleſiaſtical or lay fee, of 
which we ſhall ſay more hereafter; for then that recogni- 
tion, as well as all others, was had in the king's court”, 


We have now diſmiſſed the proceedings for the recovery 


of rights,. with all their incidents and appendages, as far as 
any intimation upon this ſubject has come down to us. 
The next thing that preſents itſelf to our conſideration, 
is the method of recovering eis, or mere poſſeſſion. 
The remedies for recovery of ſeiſin ſeem to be founded on 
the policy of preſerving peace and quiet in matters of pro- 


perty. As ſeiſin was the primd fdcie evidence of right, 


the law would not allow it to be violated on pretence of 
any better right; and had provided many ways of proceed- 


ing to vindicate the ſeiſin, ſometimes in oppoſition to the 


q Glanv. lib. 12. c. 22. 7 Ibid. c. 25. 
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CHAP, Iv. mere right. As queſtions concerning ſeiſin came within the 
25 — benefit of the late ſtatute of Henry II. to which we have 
the ſo often before alluded, and were accordingly in general de- 
3 cided by recognition, we ſhall therefore ſpeak of the differ- 
Fo HR. ent kinds of recognitions | 
Oni of thoſe recognitions was called de morte dnt | 
ris ; another, de ultima preſentatione ; another, wtrim te- 
nementum fit fedum eccigſiaſticum vel Iaicum ; another, whe- 
ther a perſon was ſeiſed at the day of his death ut de feds, 
or ut de vadio ; another, whether a perſon was within, or 
of full, age; another, whether a perſon died ſeiſed ut de 
fedo, or ut de wardd ; another, whether a perſon made 
the laſt preſentation to a church by reafon of being ſeiſed 
in fee or in ward; and the like queſtions, which often aroſe 
in court between parties; and which, as well by the 
conſent of parties as by the advice of the court, were di- 
rected to be enquired of in this way, to decide the fact in 
diſpute. There was one recognition which ſtood diſtin- 
guiſhed among the reſt, and was called de novd diſſeiſind, 
of novel diſſeiſinn. We ſhall ſpeak of all theſe in their 


order. | | 5 
8 W | FirsT, of the recognition de morte anteceſſoris, which 
| anleceſſeri>. ſeems to be a proceeding particularly calculated for the pro- 


tection of heirs againſt the intruſion made by their lords, 
upon the death of the anceſtor laſt ſeifed. If any one died 
ſeiſed of land, and was ſeifed in dominico ſuo cut de fœdo ſur; 
that is, had the inheritance and enjoyment thereof to him 
and his heirs; the heir might demand the ſeifin of his an- 
eeſtor by the following writ: Rex vicrcomiti ſalutem. Si 
G. filius T. fecerit te ſecurum de clamore ſuo proſequends, 
tunc ſummone per bonos ſummonitores duodecim liberos et legales 
homines de vicineto de villa, Sc. quid ſint coram me vel j uſli- 
tiis meis die, c. parati ſacramento recognoſcere, fi T. puter 
prædicti G. fuit ſeiſitus in dominico ſu ficut de Je * de 


Che. lb, 13. c r t Ibid. c. 2. 
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und virgatd terre in al, c. die gud obiit ; fi obiit poft 
primam coranationem meam, et fi ille G. propinguior heres 
ejus eff, Et interim terram illam videant, & nomina eorum 
imbreviari facias, Et ſummonè per bonos ſummonitores R. 
qui terram illam tenet, qudd tunc ſibi auditurus illam re- 
cognitionem. Et habeas ibi ſummonitores, &c. This writ 


was varied in ſome parts of it, according to the circum- 


{tances under which the perſon died ſeiſed; as, whether he 
was ſeiſed the day he undertook a peregrination to Jeruſalem, 
or St. Jago, in which journey he died; or the day he took 
upon him the habit of religion, the latter being a civil death, 
which intitled the heir to ſucceed immediately v. If the 
heir. was within age, the clauſe ** / G. filius T. fecerit te 


ſecurum de clamore ſuo proſequends” was left out, the infant 


not being able, by law, to bind himſelf in any ſecurity; as 


was alſo the clauſe, fi T. pater prædicti G. obiit peft primam 


coronationem meam * 
WHEN the ſheriff had Weite this writ, and the de- 


mandant had given ſecurity i in the county court for profe- | 


cuting his claim”, they proceeded to make an aſſiſe in 


this way: Twelve free and lawful men of the vicinage 
were choſen, according to the direction of the writ. This 


was in the preſence, perhaps, of the parties; though it 
might be in the abſence of the tenant, provided he had 
been properly ſummoned to attend: for he ſhould always be 
once ſummoned, to hear who were ' choſen to make the 


recognition; and, if he pleaſed, he might except to ſome, 
upon any reaſonable cauſe. If he did not come at the firſt 


ſummons,” they did not wait for him; but the twelve 


jurors were elected in his abſence, and ſent by the ſheriff 


to view the land or tenement whoſe ſeiſin was in difpute : 
and Glanville ſays, that the tenant was to have one ſum- 


mons more. The ſheriff cauſed” the names of the twelve 


* Glanv. lib. 1 3. c. 2, 3, 4, 6. 7 De clarare ſuo pro pe. 
* Ibid. c. 5. | TY 
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preſent at the day appointed by the writ, before the king or 
his juſtices, to hear the recognition. The tenant might eſſoin 
himſelf at the firſt and ſecond day (provided the demandant 
was not an infant), but there was no effoin allowed him at the 
third day; for then the recognition was taken, whether he 
came or not; it being a rule, that no more than two eſſoins 


| ſhould be allowed in any recognition upon a ſeiſin only; and 


in a recognition upon a novel diſſeiſin, there was no eſſoin at 


all. At the third day, then, the aſſiſe was taken, whether the 


tenant came or not. If the jurors declared for the demand- 


ant, the ſeiſin was adjudged to him, and a writ of the 


following kind went to the ſheriff to give execution thereof: 
Scias gudd N. dirationavit in curid med ſeiſinam tantæ terræ 
in villa, &c. per recognitionem de morte anteceſſoris ſui verſus 
R. et ideo tibi præcipio quod SEISINAM illam ei fine dilatione 
HABERE FACIAS, c.“ | 

By force of this writ. he recovered not only ſeiſin of 


the land, but ſeiſin of all the chattels and every thing elſe 


which was found upon the fee at the time of ſeiſin being 


made by the ſheriff, When the ſeiſin was in this manner 


recovered, the perfon who loſt might afterwards, notwith- 


| ſtanding, conteſt the right, in a writ of right; but Glan 


ville doubted, how long after the ſeiſin ſo delivered, he 
might purſue his remedy for the right®. If the oath of 
the jurors was in favour of the tenant, and he was abſent, 


the ſeifin remained to him, without the adverſe party hav- 


ing any power to recover it: though this did not take 


| away his cauſe of action for the right, as in the former 


caſe ; nor, on the other hand, did a ſuit depending upon 
the right to a tenement, extinguiſh a recognition upon the 
ſeiſin of one's anceſtor, unleſs the duel was waged upon 
the right; though the purſuing ſuch a recognition was a 
ſort of contempt of court; the puniſhment, however, of 
which Glanville ſeems to ak was not aſcertained. 


2 Imbreviari. * Glanv. lib. 13. c. 9,8. » Ibid. c. 9. © Ibid. c. ). 
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| WHEN both parties appeared in court, it uſed to be 
aſked of the tenant, if he could fay any thing why the 
aſſiſe ſhould remanere, as they called it; that is, ſhould 
be barred, or not proceed. Many good cauſes might be 


ſhewn why the aſſiſe ſhould remain. If the tenant con- 


feſſed in court, that his anceſtor, whoſe ſeiſin was in que- 


ſtion, was ſeiſed in his demeſne as of fee, the day he died, 


with all the circumſtances expreſſed in the writ, there was 
no need to proceed in the aſſiſe; but if he confeſſed the 
ſeiſin only, and denied all, or ſome circumſtances, the 
aſſiſe proceeded upon thoſe circumſtances which were not 
admitted. | 

TarRE were many other cauſes upon which the aſſiſe 


mortis anteceſſoris . uſed to remain. The tenant might ad- 
mit, that the demandant was ſeiſed after the death of his 
father, or ſome other anceſtor (whether ſuch anceſtor 


was ſeiſed the day of his death or not); and that being 
in ſuch ſeiſin, he did ſuch or ſuch an act which deprived 
him of the benefit of the aſſiſe; as for inſtance, that he 
ſold the land to him, or made a gift of it, or quit-· claimed it, 
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or made ſome other lawful alienation thereof: and upon 
theſe points, ſays Glanville, they might go to the trial by 


duel, or any other kind of proof which was uſually allowed 


by the court in queſtions of right. In like manner, the te- 
nant might ſay, that the demandant had heretofore com- 
menced a ſuit againſt him concerning the ſame land, and 


that there was then a fine made between them in the | 
king's court; or that the land fell to him upon'a final de- 


ciſion by duel, whether the duel was in the king's court or 
any other; or that it was his by the judgment of ſome 
court, or by quit-claim ſolemnly made. Villenage might 
be objected againſt the demandant; and if proved, it 
took away the aſſiſe; as did alſo the exception of baſtardy, 
and the king's charter confirming to the tenant the land in 
queſtion; the conjunction of more heirs than one, as of 


women 1n a military fee, and of men and women together 


in 
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in free ſoccage. Again, if it were admitted, that the an- 


ceſtor whoſe ſeiſin was in queſtion had a ſeiſin of ſome ſort 


or other, namely, that he had it from the tenant or his an- 
ceſtor, either in pledge, or ex commodato, or by any ſimilar 
means; in theſe caſes, the aſſiſe was to remain, and the 


plea to proceed in ſome other way. Conſanguinity was an 


exception which took away the aſſiſe. 
WHERE it happened, as we before mentioned in ſpeak- 


ing of frank-marriage, that the eldeſt brother gave part of 


his land to his younger brother, who died without heirs of 
his body; in ſech caſe, the aſſiſe would remain, on ac- 
count of the rule before ſtated, that nemo potęſt hares ſimul 
eſſe ejuſdem tenementi et dominus. In like manner, if the 
demandant either confeſſed, or was proved to have been 
in arms againſt the king, any aſſiſe which he might bring 
againſt another would, i2/o facto, remain. We are told 
alſo by Glanville, that by force of a particular law, bur- 
gage-tenure was a good exception to cauſe the aſſiſe to re- 


main. When none of theſe, nor any other cauſe was ſtated 


why the aſſiſe ſhould remain, the recognition proceeded 
in form; and both parties being there preſent, the ſeiſin 
was tried by, the oaths of the twelve jurors, and, ac- 
cording to their verdict, was r to one party" or the 


other. 


WHEN the demandant in this aſſiſe was an infant, and 
the tenant was of full age, the tenant was not allowed an 
eſſoin, and the recognition proceeded the firſt day, whe- 
ther the tenant appeared or not. It was ſo ordered for 


this never-failing reaſon, that whereſoever the tenant, if 


preſent in court, could ſay nothing why the aſſiſe ſhould 

remain, the recognition ought, by law, to proceed, with- 

out Waiting for the appearance of the adverſe party. 

Now, in this caſe, if the tenant was preſent, the allegation 
a This is another law alluded to © *: Clagy, lib, 13. c. 11 

by Glanville, of which we find no TRE" is 

other mention. 3 f 
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of the demandant's infancy would be no cauſe for the aſliſe 
to remain, and therefore the recognition was to proceed of 
courſe; but if reſtitution was made to the infant by the re- 
cognition, the minor's coming of age was to be expected, 


before he could be made to anſwer upon the queſtion of 
right, ſhould any be moved againſt him. Tue courle was 


the ſame where both parties were minors . 


Bur where the demandant was of full age, and the te- 


nant a minor, it was different; for there the minor might 


eſſoin himſelf in the uſual way : and when he appeared, he 
might pray that the recognition might not be taken till he 
was of full age; and thus the recognition de morte antecgſe 
foris often remained, on account of the age of one of the 
parties. To procure, howeyer, this delay, the minor muſt. 
ſay, that he was in ſeiſin of the tenement. in queſtion ; and 
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alſo, that his father or ſome other WO died ſeiſed : for 


#47 at 


of the tenement, andhe held 3 it oy no other = than what 8 


he bad ſo made to, himfelf. But ſhould it be replied to 
what the minor had ſaid, that true it was his anceſtor died 
ſeiſed of the tenement in queſtion, yet it was not ur d. 
Feds, but only ut de wardd, then, though the principal 


recognition would remain on account of the age of the 
minor, yet a recognition would proceed on that point, and - 


a writ of ſummons would accordingly ifſue for twelve jurors 
to the following effect; Rex vicecomiti, Ac. Summone fer 


bonos ſummonitores duodecim liberos et legales bomines de vici- 


neto de villd, c. quid ſint coram me vel juſtitiis meis ad ter- 


minum, c. parati ſacramento recognoſeere fi /i R. pat r N. 


gui infra etatem eft, ſeiſitus fuit in dominico ſus de und 


carucatà terre in villa, e. unde M. filius et heres 


T. petit recognitionem. de morte ipſius T. patris ſui us Vets. 


ſus ipſum N. ut de ferdo ſuo die qua obut, vel ut de 


warda, Et interim terram illam videant, et nomina corum 


f Glan, lib. 13. c. 12. | 
; imbreviari 
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imbreviari facias. E. ſummone per Bonds ſummonitores præ- 


dictum N. qui. terram lam 0 yo Jy ibi auditurus an 


1 


ö recognitionem, St. 1. | e HEN. 


Ix this caſe the proceeding ſomewhat Aiffered " 
other inſtances of recognitions; for if a day had been given 
to both parties, there Was then no ſummons to the tenant 
to hear the recognition; but it proceeded without delay, 
and according to the verdict of thoſe twelve jurors, deli- 


vered upon their oaths, it was declared what ſort of ſeiſin 


the anceſtor had; and if it was only ut de wardd, the de- 
mandant recovered againſt the minor. But Glanville 
doubts, whether this was enough to entitle the demandant 
to recover; for as yet, it did not appear that his anceſtor 
died ſeiſed in his demeſtic as of fee, nor that he was the 
next heir; and he puts it as a queſtion, whether recourſe 
was to be had to the privy vr nes upon that point. 


„ 


the oaths of the twelve fuld that the-anceſtor of the mi- 


nor died ſeifed as of fee, then the ſeifin was to remain to 
the minor till he attained his full age; but after he was 
come of age, the other party might bring in (queſtion 7 the 
right either againſt him or his heits. ” It ould be remem- 
bered, that it was only in the above caſe that a recognition 
was allowed to proceed againſt 4 minor; for it was a ge- 
neral rule, that a minor was not bound to anfwer in any 


ſuit by which he miglit be difinherited, or loſe his life or 


member: except, that he was obliged to anſwer to ſaits for 


his debts, and alſo for a novel diſſeiſin. If, in the above 
caſe, the ſeiſin had been adjudget to the demandant, reſti- 


tution was to be made in the form before mentioned; and 
he, in like manner, could not be compelled to anſwer the 
minor upon 155 right t till he was of full age. Such mutual 
permiſſion to ſtir queſtions, after a determination, was 
Sahded upon ne nn reaſon, "that whatever was 


OS i 
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tranſacted with perſons under age, in pres of this Roots” 
ought not to remain fixed and unalterable Uv 
Is a perſon claimed the privilege of a minor, — it was 
objected to him that he was of full age, this was to be de- 
cided by the oaths, not of twelve, but of eight free and 
lawful men, who' were ſummoned by a fimilar writ with 
thoſe we have ſo often mentioned for ſummoning jurors: 
oo liberos et legales homines de vicineto di villa, We. c. 
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recognoſcere, utrum N. qui ciumat unam hidam, Qt. fit talis 


ætatis, quid inde placitare poſſit et debeat. Et interim terram 
illam videant, et nomina eorum c. Ac. l. If he was 


proved by this recognition to be of full age, they proceeded 
to the principal recognition, as in other caſes. Here 


Glanville makes a queſtion, whether he was thencefor- 


ward to be eſteemed of full age, ſo as to loſe his privilege 


of age as againſt all other perſons: and again, ſuppoſe he 


had been found a minor, whether that was ſufficient, with - 
out more, to entitle him to 12 . in all aer 


ſuits k. 
Tar next cen een is that ds abies aneh 


When a church was void, and a diſpute azoſe about the 


preſentation, the controverſy might be determined by this 
recognition, at the prayer of either party. The writ in 
ſuch caſe, was of the following kind: Summone, c. duo+ 
decim liberos et legales homines de vicineto, &. &c. parati 


ſacramento recognoſcere, quis aduocatus praſentavit ultimam 
 perſonam, que obiit ad eccleſiam de villa, &c. gue vacans g, 
ut dicitur, et unde N. clamat advacationem. Et nomina eorum 


imbreuiari facias, Et ſummome per bonus ſummonitares R. qui 


prefentationem ipſam deforceat, quid tunc ſit ibi auditurus il. 
lam recognitionem, &c. What the eſſoĩns were in this recog- 


nition, may be collected from what has gone before. The 
perſon to e or * anceſtors the laſt OO 


TT 1 4%. * 4 1 # * 7 


*. Olanv. lik” ny c. Is. bear Ibid. c. 17. 
| Ibid. c. 15, 16, | wh I bid. c. 18, 19. 


Was 


I ultime 
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CHA P. IV. was adjudged by the recognition, was conſidered as "EE 


thereby obtained ſeiſin of the advowſon ; ſo that he was to 
preſent to the firſt vacaney, and his parſon was to hold the 
preſentation during his life, whatever was the fact about 
the right of advowſon ; for the perſon who loſt the laſt pre- 


ſentation by a recognition, might py move a queſtion _ 


the right of advowſon v. 


Taz tenant might, in this as well as the Pe writ, 
ſtate ſome reaſon why the aſſiſe ſhould not proceed. He 
might ſay, that he admitted the anceſtor of the demandant 
made the laſt preſentation, as the real lord and heir; but 


_ that afterwards be transferred the fee, to which che ad- 


vowſon was appendant, to the tenant or his anceſtors, by a 
good and lawful title: upon which allegation the aſſiſe 
would remain, and either -party might pray a recognition 
upon the truth of this exception. Again, either party 
might admit that he or his anceſtors made the laſt preſen- 
tation, but that it was ut de wardd, not ut de fædo; upon 


| which a recognition might be prayed, which would be 
ſummoned by a writ ſimilar to the many we have men- 
tioned: duodecim liberos, &c.  recognoſcere, i R. gui pre- 


fentavit, c. fecerit illam præſentationem ut de fardo, vel 


ut de warda, c. And if the recognition declared the laſt 


preſentation was made ut de wardd, the advowſon of the 
preſentation was at an end, and thenceforth belonged to 
the other party: if ut de fun che eee . 
to him. 

We come now to the n concerning a tene- 
ment, utrim fit laicum vel ecclgſiaſticum, which might be 
had upon the prayer of cither party. For ſummoning ſuch 
2 recognition, there iſſued a writ/like the former ; recog- 
noſcere, utrum una hida terre quam N. perſona eccleſia de 
vill, &c. clamat ad liberam eleemeſinam ipſius eccleſia ſua 
verſus R. in villa, &c. ſit laicum fedum ipſius R. an 40 


* Glanv. lib. 14. c. 20. = Ibid. c. 20, 21, 3% 
h dum 
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dum eccle 6 biene m. Et interim terrom videant, eco, It was 


a rule in this, and indeed in all others, except the great aſſiſe, 


that no more than two eſſoins ſhould be had; for the third was 


never admitted, but where the court could be certiſied of 
the party's illneſs, whether he was languidus or not; and as 
this, ſays Glanville, was not uſually done in repognitions, 
they always were without a third offoin. This recog- 
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nition proceeded in the ſame way as the former; and if it 


was proved by the recognition that the tenement was eccle- 
ſiaſtical, it could not afterwards be conſidered as a lay fee, 


though it might be claimed as holden by the church for 


certain ſervice v. 


Tux next was the recognition, whether. a perſon died 


ſciſed ut de ſtedo, vel ut de vadio. If a perſon claimed 2 


tenement as having been pledged by him or his anceſtors, 
and the other party claimed it not as a pledge, but in fee, 
then a recognition was reſorted to, and was ſummoned as 


in other caſes: recognoſcere, utrim N. teneat unam caru- 
catam, Ic. in fœdo, an in vadio, c. or it might be 


trum illa carucata, &c. fit fædum vel hæreditas ipſius N. | 


an invadiata ei ab ipſo R. vel ab ipſo H. anteceſſore ejus. 
Et interim terram videant, &c%, Sometimes, when a 


perſon died ſeiſed ut de vadio, the heir, upon ſuch ſeifin, 
would bring a writ de morte anteceſſoris againſt the true 


heir, who had by ſome means got ſeiſin of the land; and 


then, if the tenant admitted the ſeiſin of the demandant's 


anceſtor, but ſaid it was ut de vadio, and not ut de fed: 


a recognition was ſummoned in the following form; re- 
cog noſcere, utrùm N. pater R. . ſeiſitus in dominico Ius 
ut de fœdo, an ut de vadio, de und carucatd, Ec. die Bi 
obut, &c", 


Ir it was proved 10 che recognition to be a ple only, 


and not an inheritance, then the tenant who claimed it as 


| * Glanv, lib; 13. c. 23, 214, ; 4 Ibid. e. 45 
y Ibid, c. 25. | 1 '* Ibid. c. 28, ag, 
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his inflicritance loſt the tenement ; ſo that he could not even 
make uſe of it, in the manner we mentioned concerning 
actions of debt, for the recovery of the debt for which it 
was a pledge. If, on the other hand, it was recognized to 
be an inheritance in the tenant, the demandant could reco- 


ver it no other way (if at all) than by a writ of right. 


Glanville makes a queſtion, whether in this, or any other 


recognition, the warrantor was to be waited for, particularly _ 
if he was vouched after two eſſoins had been hal. 


Tux nature of the recognitions which remain to be men- 
tioned, may partly be collected from thoſe of which we 
have already treated, and partly from the terms of the 
award made in court for their being taken, and the alle- 
gations of both parties, which were to be tried. Indeed, 
ſome of them have been already noticed; as that for trying 
whether a perſon was of age); that for trying whether a per- 


ſon died ſeiſed ut de fædo, or ut de wardãu; that for trying 


whether a preſentation was made in right of the inheritance, 
or only in right of a wardſhip*: all theſe recognitions 
were conducted as the others, in reſpect of eſſoins, and 


they proceeded or remained for the fam reaſons as * 


vailed in the reſt . 
Ir muſt be IRE of theſe er (for ſo they are 
ſometimes called by Glanville, but more commonly recog- | 


nitions , that they are not all of the: fame kind; that de 


morte anteceſſoris being evidently an original proceeding, 
independent of any other; the reſt (not excepting, that - 


ultimã preſentatione*,. and that utrum laicum fedum ve 


ecclefiafticum ) being merely for the deciſion of facts wh p 


aroſe in ſome original action or procecding. Thus, the 


writs for ſummoning recognitions of the latter kind were 
fimple writs: je Mens wn mention that a/ plea was 


* Glanv. lib: 135 c. 30. 8 tatione was ſuch, ſee what we have 
bid. c. 15, 16, 17. | before ſaid, p. 110, in the plea 
u ibid. c. 13, 14,15. upon 2 right of advowlon, where 

* Ibid. c. 20, 21 28. EET this writ is awarded to try a collate- 

Y Ibid. c. 31. ral matter, ariſing in a writ of right 


-» /That the alle de lind preſen- of advowlon. 0 
| | depending 
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depending in court by the king's writ; and they were 
granted at the prayer of either party; ſo that they ſeemed. 
to be reſorted to by the aſſent of parties, for ſettling an in- 
cidental queſtion, on which they put the diſpute between 
them. On the other hand, the writ de morte anteceſſoris 
has all the appearance of an original commencement of a 
ſuit. It iſſued only upon condition the demandant gave 


ſecurity to proſecute it,--s1 G. filius T. fecerit te ſecurum de 


clamore ſuo proſequendo, TUNC- ſummone,-—and made no 
mention of a plea depending. Of the ſame kind was the 
writ de nov4 diſſeiſind, which will be mentioned-preſently. 
Thus, then, of all the affiſes in uſe in Glanville's time, 
it was only that de morte anteceſſoris, and that de novd diſ- 
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ſeiſind, that were original writs. Whether there were any 


recognitions for trying collateral facts, beſides thoſe men- 
tioned in Glanville, it is difficult to determine ; this being 


one of the many circumſtances of which we muſt remain 


ignorant, for want of knowing the terms of the famouslaw 
made by Henry II. about aſliſes. 

We ſhall, laftly, ſpeak of that which was call the 
recognitio de nova difſeiſing, When any one difleiſed ano- 
ther of his freehold unjuſtly, and without any judgment of 
law to authoriſe him, and the fact was within the king's 
aſſiſe; that is, if it was ſince the laſt voyage of the king to 


Normandy *, which was, it ſeems, the time limited for 


this purpoſe in the famous law ſo often alluded to; he might 
then avail himſelf of the benefit of that law, and have the 
following writ to the ſheriff: QuesTus EST mibi N. * 


57 4 _ 
Ze 


* This was A. D. 118 4, in the zoth ing of this paſſage may be, that the 


year of Henry II.; fo that the time period (the terminus à quo) being fix- 
of limitation, during that reign, was ed, it muſt neceſſarily, by the lapſe 
ever more than about four years, of time, be lengthening every day. 

lu the printed text of Glanville, After all, the paſſage lies under ſome 
there are theſe words between brack= ſuſpicion of interpolation, and was, 
ct: Ned quandoque majus quand:- perhaps, for that reaſon put between 
que minus-<ex{etur ; which paſſage has brackets by the editor. This voyage 
been thought - import, that the into Normandy is referred to by later 
time of limitation was often varied writers, as the limitation before the 
_ 1a this King's reign,” Another mean- ftatute of Merton altered it. 
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R. injuſtè et fine judicio diffeiſivit eum de libero fenements 
ſue in villd, &c. poſt ultimam transfretationem meam in Nor- 
manniam : et ideo tibi præcipio, gudd $1 PREFATUS N. 


FECERIT TE SECURUM DE CLAMORE SUO PRo- 
SEQUENDO, func facias tenementum illud releifiri de catal- 


lis quæ in eo capta fuerunt, et ipſum cum catallis eſſe facios 


in pace uſque ad clauſum Paſchæ. Et interim facias duodecim 


liberos et legales homines de vicineto videre terram illam; et 


nomina eorum imbreviari facias. Et ſummone illos per bonos 
ſummonitores, quid tunc ſint coram me vel juſtitiis meis, para- 
ti inde facere recognitionem. ET PONE PER VADIUM 
ET SALVOS PLEGIOS PRADICTUM R. VEL 
BALLIVUM SUUM,S11PSE NON FUERITINVEN- 


 TUS, quod tunc fit ibi auditurus illam recognitionem, &c. b 


THEsE writs of novel diſſeiſin were of different forms, 
according to the nature of the freehold in whoſe prejudice 
the diſſeiſin was made. There is one in Glanville for 
razing or proſtrating a dyke ad nocumentum liberi tenementi; 
another for razing a mill-pool ad nocumentum liberi tene- 
menti another for a common of paſture appertaining ad 
liberum tenementum*®. 'Theſe are all the writs of novel 
difleifin mentioned in Glanville. 

In this recognition no effoin was allowed, but the re- 


cognition proceeded at the firſt day, whether the diſſeiſor 


appeared or not ; for here no delay was ſuffered either on 
account of minority, or a vouching to warranty unleſ; 
a perſon would in court firſt acknowledge the diſſeiſin, 
and then he might vouch a warrantor, and the recognition 
would remain; the diſſeiſor would be in the king's mercy ; 
the warrantor was ſummoned ;z and the proceeding went 


on between him and the diſſeiſor, who vouched him. It 


muſt be obſerved, that in this recognition, whoever loſt 
his ſuit, whether the demandant or tenant, or, as Glan- 
ville terms them (with a view perhaps to there being a ſort 
of criminality © in a diſſeiſin), the appellor and the appealed, 


Glam. lib. 13. c. & * 5 intruſion into an eecleſiſtical benefice 
© Ibid. c. 34, 35, 36, 37- is conſtrued rapina. Corv. Jus Can. 
4 a the canon me a forcible lib. 4. tit. 24. | h 
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he was in the king's mercy. If Aenne 


ſecute, by keeping the day appointed, his pledges alſo were 


in the king's mercy ; and the like happened to the other 
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conſtitution which eſtabliſhed this proceeding was only 


the miſericordia regis, ſo often mentioned. It often hap- 


pened in this recognition, that the demandant, after he had 
proved the diſſeiſm, wanted a writ to the ſheriff to be put 


In poſſeſſion of the produce and chattels upon the land, the 


form of which writ we have before ſhewn d. It ſhould 


be remarked, that this writ to recover the chattels purſued 
the original writ of novel difſeifin, which directed the 


party to be reſeiſed of the chattels : in no other recogni- 
tion was there any mention in the n de en 
et catallis . 

HavinG taken thnx view of the divers manners in whith 


juſtice was obtained, it ſeems to follow that ſomething | 


ſhould be ſaid of the times which were allotted, at this 


early period, for the regular adminiſtration of it. The 


dien of the year into term and vacation has been the 


joint work of the church and necefſity.. The cultivation of 
the earth, and the collection of its fruits, neceffarily re- 


quired a time of leiſure from all attendance on civil affairs; 
and the lawss of the church had, at various times, aſſigned 


JOHN. 


of terms and 


vacations. 


certain ſeaſons of the year to an obſervance of religious 


peace, during which all legal ſtrife was ſtrictly interdied. 
What remained of the year not diſpoſed of in this manner, 


. was allowed for the adminiſtration of juſtice. The Anglo- 


Saxons had been governed by theſe two reaſons, in diſtin- 


 guiſhing the periods of vacation and term; the latter they 


called dies pacis regis ; the former dies pacts Dei et ſanctæ 
eccleſie . The particular portions of time which the 


_ Saxons had allowed to theſe two ſeaſons were adhered to 


by the Normans, together with other Saxon uſages; and = 


their term and vacation were as follow. 


* Glanv. lib, 13. c. 38, 39. © Ibid, c. 38. Leg. Confef. c. 9, 
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Ir "TO, that Hilary term began Oeabis Epighanic ; 
chat is, the 13th of January, and ended on Saturday next 
before Septuageſima; which being moveable, made this 

term longer in ſome years than others. Zafter term be- 
Es | JOHN. gan Ofabis Paſche (nine days ſooner than it now does), and 
1 Wo | | ended before the vigil of Aſcenſion (that is, fix days ſooner 
44 than it now does). Trinity term began Oabis Pentecoftes ; 
to which there does not ſeem to have been any preciſe 
concluſion fixed by the canon which governed all the reſt; 
ij it was therefore called terminus fine termino : it ſeems to 
3,8 have been determined by nothing but the preſſing calls of 
" hay. time and harveſt, and the declenſion of buſineſs, very | 
1 natural at that ſeaſon. But the concluſion of it was fixed 
afterwards by parliament: by ſtat. 51 Hen. III. it was to 
k 3 end within two or three days after quindena ſancti Fohannis ; 
4. that is, about the 12th of July. In latter times, by 
= ſtat. 32 Hen. VIII. Trinity term was to begin Craſfino 
1.8 | ſanctæ Trinitatis. Michaelmas term began on "Tueſday 
| i nent after St. Michael, and was cloſed by Advent; but as 
4% Advent-Sunday is moveable, and may fall upon any day 
between the 26th of November and 4th of December; 
1 | therefore the 28th of November, as a middle period, by 
1 reaſon of the feaſt and eve of St. Andrew, was appointed 
i" : for it. Thus were the terms in the latter part of the 
1 Saxon times, and during this period, almoſt in the ſame 
= ſtate we have them now; and by them the return of writs 
1 and appearances were governed *, 
The criminal Havinc gone through the law of private rights, and 
111. the ſeveral remedies furniſhed for the recovery and protec- 
tion of property; it remains to ſay ſomething of the crimi- 
nal law, as it ſtood in the latter end of the reign of Henry I. 
But, previous to this, it may be proper to take a view of 
ſome few regulations that had been made on the ſubject of 
/- crimes and puniſhments antecedent to the time of which 
we are now writing. We have ſeen that a law was made 


2 DES non 


r Spelman Orig. of Terms. by 
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by William the Conqueror, which took away all capital 
puniſhments, and, inſtead thereof, directed various kinds 
of mutilation. This law was repealed in one inſtance, 
A. D. 1108, in the gth year of Henry I. when it was enact- 
ed, that any one taken in furio vel Jatrocinio ſhould be hang- 


demption b. The law of William, however, {till operated 
in other caſes : the puniſhment of crimes'eniſted in mu- 


this law of Henry I. was diſpenſed with, or repealed.” 

Sow proviſions reſpecting the adminiſtration of en. 
minal juſtice had been made by the ſtatutes of Clarendon, 
chat were republiſhed at Northampton. It was thereby di- 
rected, that any one charged before the king's juſtices with 
the crime of murder, theft, robbery, or receipt of ſuch 
offenders, of forgery, or of malicious burning, by the oaths 


oaths of four out of every vill in the hundred; that any 
one ſo charged, ſhould ſubmit to the water ordeal; and if 
he failed in the experiment, he ſhould loſe one foot: and 
afterwards at Northampton it was added, in order to make 


abjure the realm, and leave it within forty days; and 
even if he was acquitted by the water ordeal, that: he 
ſhould find pledges to anſwer for him; and then he might 
remain in the realm, unleſs he was charged with a murder, 


or ſome other heinous felony: by the commonalty, and 
lawful knights of the country, If he was charged with 


| ordeal, he was to leave the kingdom within forty days, 
and carry all his goods with him (with a ſaving of all 
elaims his lord might have on them), and ſo abjure the 
realm, and be at the king's mercy, as to any pern Woe to 


„ Wilk. Leg. Ang. Sax. p. 304. 
Vo“. J. EF return. 


the puniſhment more ſevere, that he ſhould loſe his right 
hand, as well as one of his feet; and alſo that he ſhould. 


CH AP. Iv. 
WILLIAM 
the 


22 a 
JOHN. 


ed, without allowing any pecuniary were to be paid, as a re- 


tilations of various kinds; and it will preſently be ſeen _ | 


ol twelve knights of the hundred; if there were no knights, 
by the oaths of twelve free and lawful men, and by the 


* 


Of abjuration. 


any of thoſe crimes, notwithſtanding his acquittal by the 
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an #ing pleaſed, in all caſes of murder, treaſon, and mali- 
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return, This regulation was to be in force fo long as the 


cious burning; and in all the before-mentioned crimes, 
except in ſmall thefts and robberies committed during the 
ons. gol conceded), in taking horſes, oxen, - 


. and the like. 


Tus an offender was ſubjected to a trial, by Which, if 


convicted, he was to loſe a limb, and be baniſhed; if ac- 
quitted, he was likewiſe to be baniſhed, Such a method 


of proceeding can be imputed. to nothing but ſome doubt 
entertained of the juſtneſs of this trial by ordeal. It is re- 
lated, that, before this, William Rufus having, cauſed fifty 
Engliſhmen of good quality and fortune to be tried by the 
hot iron, they eſcaped unhurt, and were of courſe acquitted; 


upon which that monarch declared he would try them again 
by the judgment of his court, and would not abide by this 


pretended judgment of God, which was made favourable 


or unfavourable at any man's pleaſure. The king looked 


upon this trial to be fraudulently managed, as no doubt it 
was; and Henry II. convinced of the fraud, would not 
allow ſuch an acquittal to have its full effect ; though it 
is a ſtrong mark of the barbariſm and prejudices of theſe 


times, that a practice liable to ſuch ſuſpicion was ſtill ſuf. 


fered to continue as a judicial proceeding z and that they 
would rather puniſh thoſe who were lawfully acquitted by 
it, than altogether abandon ſuch an abominable proceeding. 


ton, related to the old law concerning decennaries. It de- 
elared that no one, in a borough or vill, ſhould entertain 


any ſtrange gueſt in his houſe more than one night, unleſs 


he would engage to anſwer for his appearance; or ſuch 
gueſt had ſome reaſonable excuſe for ſtaying, which his hoſt 


was to make known to the vicinage; and when he went 


away, it was to be by day, and in the preſence of the vici- 
nage. Another ordinance was, to ſecure the Oe 


| „Lit. Hen. II. vol. 4279. 
of 
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ol criminals who had been proſecuted, and appealed before 
the inferior magiſtrates, in order to a final trial before the 
king's juſtices : it declares, that any one taken for murder, 
theft, robbery, or forgery, and confeſſing himſelf guilty be- 
fore the chief officer of the hundred or borough, or before 
certain lawful men, ſhould not be JON to deny the 
fact, when brought before the juſtices &. 
Svucn is the ſubſtance of certain e made for the 
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improvement of criminal proceedings, in this and the pre- 


ceding reigns. We ſhall now ſpeak of the penal law in 
general, and the way of proſecuting offenders, as practiſed 


towards the end of the reign of Henry II. But in this, 
we ſhall confine our enquiries to ſuch objects as relate to 


the curia regis only; contenting ourſelves with ſubjoining 
a ſhort account of the ee before enn itine- 
rant. 

WHEN a perſon was infamatus, as Glanville terms it, 
or accuſed of the death of a man, or of any ſedition moved 
in the realm or army, it was either upon the charge of a 


certain accuſor, or not. If no certain accuſor appeared, 


but he was accuſed only by the voice of public fame, or, 
as Glanville ſays, fama tantummodo publica accuſat (which 
ſignified probably nothing more than what the ſtatute of 

Northampton calls per ſacramentuni legalium hominum ) ; 
| he was immediately to be ſafely attached, either by proper 
pledges, or by a much ſafer ſecurity, that is, per carceris 
incluſionem. Then the truth of the matter was inquired 
before the juſtices, by many and various inquiſitions and 


Mode of proſe- 
cution. 


interrogations z every probability was to be weighed, and 


every conjecture to be attempted, from facts and circum-. 
ſtances, which could be thought to make either on one 


fide or the other. In conclufion, the criminal was either, 


to be entirely acquitted, upon ſuch inquiry, or was to be 

put to purge himſelf per legem apparentem ; that is, by a 

number of compurgators. If upon this trial per legem he 
* W Ik, L-g. Ang. Sax. p. 330. 

1 : was 


„ HISTORY OF THE 


chr. Iv. was convicted, his life and members depended upon che 

ee judgment of court, and the grace of the king, as in 

the other caſes of Felony; for ſo Glanville calls this offence: of | 
cone * * feditio regni vel exerciths'. | 

Joan. . 08,66 he'iis-cometinies;aalled. by 

Glanville, and was afterwards more commonly called, an 

appellor, appeared at firſt, he was to be attached by pledges, 

if he could find any, for proſecuting the ſuit ; if he could 

not find pledges, he was truſted upon his ſolemn promiſe 

and engagement to proſecute : and this was the more com- 

mon fecurity for proſecuting felonies ; leſt binding by too 

fevere an obligation, might deter perſons from E in 

bringing offenders to juſlice. | 

WHEN the accuſor had given ſecurity for „ 
then the perſon accuſed, as in the former caſe, ufed to be 
attached by ſafe pledges; and if he had none, was committed 
to priſon: and it was a rule, that in all pleas of felony, 

except homicide, the accuſed perſon was to be diſcharged 
upon giving pledges. _ 

THEN a day was appointed, upon which the en 
might have their lawful eſſoins. At length the accuſor 
would propoſe what charge he had to make. He might 

perhaps ſay, that he ſaw, or would by ſome other means 
prove, the accuſed to have attempted or done ſomething 
againſt the king's life, or towards moving ſedition in the 
realm or army; or to have conſented, or given aid, or 
counſel, or lent his authority towards ſuch an attempt; and 
add that he was ready dirationare, to deraign or prove it, 
as the court ſhould award: and if to this the perſon accuſed 
oppoſed a flat denial, then the whole was decided by the 

| duel. When the duel was once waged in ſuits of this ſort, 
- neither party could decline or go back, under pain of be- 
ing eſteemed pro victo, and ſuffering all the conſequences 
att ſuch a defeat; nor could "wy be A or 


1 Glanv. lib. 14. e. . 


the 


ENGLISH LAW. 
the queſtion between them be compromiſed, any otherwiſe 

than by the licence of the king or his juſtices. 
Ir the parties, at length, engaged in the duel, and the 
| appellor was vanquiſhed, he was to be in miſericordid regis ; 
in addition to which he incurred perpetual infamy, and 
certain diſabilities which always attended the being van- 
quiſhed in a judicial duel. If the party accuſed was van- 
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quiſhed, he ſuffered the judgment of life and limb above- 


mentioned; and beſides that, all his property and chattels 


were confiſcated, and his heirs were difinherited for ever. 


A remarkable difference is here to be obſerved between a 


conviction per legem apparentem, and by duel: on the for- 
mer, which was a remnant of the old Saxon juriſprudence, 
a a felon ſuffered only the pains of death; but if convicted 


on the latter, which was a mode of trial introduced by the 


Normans, he ſuffered the additional penalty of forfeiture. 

EvERY freeman, being of full age, might be admitted 
to this ſort of accuſation, or appeal; yet ſhould a perſon 
within age appeal any one, he was nevertheleſs to be at- 
tached in the manner juſt mentioned. A ruſtic (by 
which it may be ſuppoſed that Glanville means a perſon- 
not free) might bring ſuch an appeal; but a woman was 
not admitted to proſecute an appeal of felony, except in 
ſome particular caſes, which will be hereafter mentioned. 
The party accuſed might decline the duel, in ſuits of this 
ſort, ' on account of his age, or ſome mayhem received 
that is, if he was ſixty years of age; or if he had 
broke a bone, or had ſuffered in his head, either per inci- 
ſonem, or per abrafonem; for ſuch only were conſidered as 
mayhems. And in theſe caſes, the party accuſed was to 
purge himſelf per Dei judicium ; that is, by the hot iron, 
or by water, according to his condition: if he was homo 
liber, à free man, by the former; if a ruſtic, or not free, 
by the latter v. 

„ Glany, lb. 14. c. 1. 
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A $8virT for the fraudulent concealment of treaſure» 


trove was carried on as above ſtated, where there appeared 


a certain accuſor. But, upon a charge of this crime, like 
that above called publica fama, the law did not permit that 


| any one ſhould be put to purge himſelf per legem apparen- 


tem, unleſs he had been before convicted, or had confeſſed 


Hofnicide. 


in court, that he had found and taken ſome ſort of metal 
in the place in queſtion; and if he had been convicted 


thereof, the preſumption then was ſo much againſt him, 
that he was obliged to purge himſelf per legem apparen- 
tem, and ſhew that he had not found or taken any more. 
It ſhould ſeem, from Glanville, that a particular law had 
been made to authorize the court to compel ſuch a purga- 
tion, even where there was not the PO before 
mentioned. a, 
WuHen any one was accuſed of homicide, it might be 
in the two ways ſtated, and the proceeding in either was as 
has been juſt ſeen. Only it ſhould be obſerved, that the 
accuſed was never diſcharged upon giving pledges, unleſs, 
ſays Glanville, by the interpoſition of the king's particular 
prerogative and pleaſure ; by which it has been generally 
thought o, that Glafiville alludes to the writ de odio et ati, 


of which writ, however, we ſorbear to ſpeak particularly, 


till we arrive at a period when we are certain that it was 


in uſe. 


ITuERE were two kinds of homicide : one that was 

called murdrum; which, in the words of Glanville, was 
quod nuilo vidente, nullo ſciente, clam perpetratur, præter 
folum interfectorem, et ejus complices ; ita gudd mox non aſſe- 
guatur clamor popularis, juxta aſſiſam ſuper hoc proditam; 
ſuch a ſecret killing, without the knowledge of any but 


| the offenders, as prevented a hue and cry, ordained by ſta- 


tute to be made after malefactors. In an accuſation or ap- 


peal for this crime of murder, none was admitted to pro- 
n Glan, lib. 14. c. 2. * 2 laſt, 42, 


ſecute, 
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ſecute, except one who was of the blood of the deceaſed; 
and a nearer relation might exclude a remoter from de- 
raigning the appeal. The other kind was that which was 
called ine homicide. In this crime alſo no one was ad- 


mitted to become appellor, and make proof, unleſs he was 


allied to the deceaſed by blood, or by homage, or by domi- 
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nion, and could ſpeak of the death upon the teſtimany of 


his own eyes. Thus we ſee the qualification of the perſon 
to become appellor in ſimple homicide, extended further 
than in caſes of murder; though it was required of him in 


this caſe, chat he ſhould have been an eye-witneſs, which 
could not be in the former from the very deſcription of the 
crime, nullo vidente ; and therefore the zeal and piety of 


the relation who charged a man with the crime, ſeems to 


have been taken inſtead of proof. Again, in this ſuit a 
woman might be heard as accuſor, if it was for the death 


of her huſband, and ſhe could ſpeak of what ſhe herſelf 


aw. It will be ſhewn preſently, that a woman might 


bring an appeal of an injury done to her own perſon, and, 


according to Glanville, it was only upon the conſideration 
of man and wife being one fleſh, that ſhe was allowed this 
appeal of the death of her huſband. In theſe caſes, the 
perſon accuſed might chuſe, either to let it reſt upon the 
proof made by the woman, or purge himſelf from the im- 
puted crime per Dei judicium. Sometimes a perſon charged 
® with ſimple homicide, if he had been taken in flight, with 
a crowd purſuing bim, and this was legally proved in 
court by a jury of the country, was obliged to undergo the 


legal purgation, without any other evidence being dann | 


againſt him a. 
THE crimen incendii, or burning, was proſecuted and 
tried in the ſame way; as was alſo the crimen roberiæ, or 


robbery *. 


The exprefſion in Glanville which 4 Glanv. lib. 14. c. 3. 
1 dere canſtrued charged is reftatus,” * Ibid. c. 4, 5- 


Tux 
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Tas crimen raptũs, ſays Glanville, was, when a woman 
declared herſelf to have ſuffered. violence from a man in the 
king” s peace; by which latter circumſtance nothing more 
was meant, than that the offence was ſuch as was cogni- | 
fable in the king's court only. The law directed, that 
when a woman had ſuſtained an injury of this kind, ſhe 
ſhould go, while the fact was recent, to the next — Ea 
and there injuriam ſibi illatam probis hominibus eftendere, et 


. ſanguinem, ſi quis fuerit effuſus, et vgſtium ſcifſiones ; ſhe 


was to do the fame to the chief officer of the hundred; 
and, laſtly, was to make a public declaration of it in the 
firſt county court; after which ſhe was to inſtitute her 


plaint, which was proceeded in as in other caſes 3 3 a woman 


being ſuffered to proſecute her appeal in this, as in all other 


inſtances of an injury done to her perſon. It ſhould be 
remembered, as we before ſaid, that it was in the election 


of che perſon accuſed, either to ſubmit to the burthen of 
making purgation, or leave it upon the evidence of the wo- 


man herſelf, The judgment, in this crime, was the ſame 


as in thoſe before mentioned. Tt was not enough for the 
offender, after judgment paſſed, to offer marriage; for in 


that manner, ſays Glanville, men of a ſervile or inferior 


condition would be enabled to bring diſgrace upon women 
of rank, not for once, but for ever; and, on the other 
hand, men of rank might bring ſcandal on their parents 
and relations by unworthy marriages. We are informed, 
however, by the ſame authority, that it was cuſtomary, be- 


fore judgment paſſed, for the woman and the man to com- 
promiſe the appeal, and marry, provided they had the coun- 


tenance of the king's licence, or that of his juſtices, and the 


4 U Glan. lib. 24. c. "a 


aſſent of parents. 

Tux crimen falf,, in a general and large ſenſe, contained 
in it many ſpecies of that crime; the making of falſe 
charters, falſe meaſures, falſe money, and other falſifica- 
tions ; the manner of protecurng which * was the 


ſame 
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ſame as thoſe we have juſt mentioned. A diſtinction, how- 
ever, was obſerved between forging royal and private char- 


ters: if the former, the party was ſentenced as in caſe of 


læſe majeſty : if the latter, the offender was dealt more 
tenderly with, as in other caſes of ſmaller forgeriesz which 
were puniſhed only by the loſs of limbs*. 

Or the crimen furti, or theft, and other pleas which be- 
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longed to the ſheriff's juriſdiction, Glanville gives no ac- 
count, as they did not come within the deſign of his work, 


which was confined: to the curia regis. The proſecution 
of them was ordered differently, e to the uſage * 
practice of different counties *. 

Tavs ſtood the law of crimes, and the wethod of pro- 


|  ceeding, as far as related to the ſuperior court. What was 


the office of the juſtices itinerant in the reign of Henry IL 


we have before ſtated from the ſtatute. of Northampton, 


Proceedings be- 
fore jultices ĩti- 
nerant. 


when this eſtabliſhment was revived. _ The juriſdiction. of 


theſe juſtices was conſiderably encreaſed ſoon after; as may 


be collected from certain capitula, or articles of enquiry, 


which were delivered to the juſtices itinerant in the year 
1194, which was the fifth year of Richard I. According 
to thoſe directions, they were to begin by cauſing four 
knights to be choſen out of the whole county, who, upon 
their oaths, were to elect two lawful knights of every hun- 
dred or wapentake; and thoſe two were to chuſe, upon 
their oaths, ten knights in every hundred or wapentake, 
and if there were not knights enough, then free and lawful 
men. Theſe twelve together were to anſwer to all the ca- 
 fitula which concerned that hundred or wapentake. 
WHEN that was done, the juſtices were to enquire of and 
determine both new and old. pleas of the crown, and all 
ſuch as were not determined before the king's juſtices; alſo 


all recognitions, and all pleas which were ſummoned before 


the juſtices by the king's writ, or that of his chief-juſtice, 
or ſuch as were ſent to them from the king's chief court, 


5 Glany. lit, 14. c. 8. + Pp Ib:d, c. 8. 
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They were to enquire of eſcheats, preſentations to churches, 
wardſhips, and marriages, belonging to the king. They 
were to enquire of malefactors, and their receivers and en- 
couragers; of forgers of charters and writings; of the goods 


of uſurers; of great aſſiſes concerning land worth 100 ſhil- 


lings a- year, and under; and of nen of appearance in 
court. 

Trey were : to chuſe, or 4 whe of akin, three knights 
and one clerk in every county, who were to be cy/todes pla- 
citorum corone ; the ſame, probably, who were afterwards 
called coronatores ; but they are not mentioned by that name 
in this reign. They were to ſee that all cities, boroughs, 
and the king's demeſnes, were taxed, They were to en- 


quire of certain rents in every manor of the king's de- 
meſnes, and the value of every thing on thoſe manors, and 


how many carucates or ploughlands they contained. They 
were alſo to ſwear good and lawful men, who were to chuſe 
others in different parts of the county, to be fworn to ſee 
the king's eſcheats and wardlands, as they fell in, well- 
ſtocked with all neceſſaries. Beſides theſe, there were ſe- 
veral articles relating to the Jews, which were occaſioned 
by the outrages that had lately been committed by the po- 
pulace againſt that people; as alſo concerning the lands 
and goods of John carl of Morton, who had incurred 


great forſeitures to the king *. 


In the year 1198, being the roth year of this king, the 
Juſtices itinerant had certain capitula delivered in charge to 
them, ſomewhat different from the preceding. As a view 
of ſuch articles is the only means of gaining a true idea of 


the commiſſion and office of thefe juſtices, it will be prg- 


per juſt to mention its contents. They were directed to 
hear and determine all pleas of the crown, both new and 
old, which had not been determined before the king's 


- Juſtices; and all aſſiſes de morte anteceſſoris, de novd diſ- 


ſeiſind, and de magnis aſſiſis concerning lands of 10l. by 


the 45 and under ; and of advowſons of churches. They 


= Wilk. Leg, Ang. Sax. p. 46, & ſeq, 


_ were 
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marriages, as in the former capitula 3 of uſury; of thoſe 


in miſericordid regis; of purpreſtures ; of treaſure-trove 


of malefactors and their receivers; of fugitives; ef weights © 


and meaſures, according to the late aſſiſe made thereon 


ate 


the preceding year; of cuſtoms received by officers of ſea- | 


ports; laſtly, of thoſe who ought to en! at the we 


but neglected their duty i. 


Tuis ſame year, and before the itinera of the . 


were over, the king appointed his juſtices of the foreſt to 


hold an iter, which was as ſolemn a proceeding as the 


other; but carried with it more terror, and a degree of op- 


preſſion, on account of the grievous nature of the inſtitu- 


tion of foreſts in all its parts. "Theſe juſtices were com- 
manded to ſummon, in every county through which they 


went, all archbiſhops, biſhops, earls, barons, and all free 


tenants, with the chief officer and four men of every 


town, to appear before them ad placita Eule, . hear 
the king's oommandg 2. 85 | 


Ir does not come rr the ſcope of this Hiſtory to en- 
ter minutely into a detail of the conſtitution and political 


events in the government of this and the ſucceeding times. 


A biſtory, however, of our juriſprudence would be im- 


perfect without giving ſome ſmall conſideration to this 


ſubject, ſo far, at leaſt, as it is connected with the forma- 


tion and adminiſtration of our laws. 
Ix the firſt ages of civil ſociety, while laws are few, 


and the execution of them feeble, much muſt be left to 


The king ud 
government. 


the authority of the ſovereign power. As the experience 


of later times points out the deficiencies of former laws, 
and particular remedies are applied, the exerciſe of this 


ſovereign power ſeems ſo far to be abridged. The prero- 


Y Wilk, Leg. Ang. Sax, p. 359. fore the juſtices, ſee Wilk. * Ang. 
* Ibid, For the aſſiſe of the fo- Sax. p. 351. | 
reſt, and the articles of enquiry be- 
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gative of the prince, and the dominion of the laws, in 
this manner occaſionally take place of each other: upon 
the increaſe of the latter, the former gives way and re- 


tires, collecting all its powers for the ſole purpoſe of aid- 


ing and enforcing a due ee of . * 


law. 

TE juſt bd roquifits ie of the crown was per- 
haps very extenſive in the Saxon. times; but after the Con- 
queſt there concurred a number of circumſtances, all tend- 
ing to increaſe the power of the ſovereign ee the r mere 


I of orderly government. 


Tax revolution effected by: William did, in its EY 


- quences, render that prince powerful beyond all the ſove- 
reigns of his time, and all that have reigned fince in this 


kingdom; for it threw the greateſt part of the nation into 


à ſtate of dependence on him for their lives and eſtates. 


The novelty of his reign, and the peculiar ſituation in 
which the prince ſtood, drove him upon every exertion of 
which his authority was capable; and, notwithſtanding he 
confirmed to the nation the enjoyment of all their cuſtoms 


and laws, he made thoſe laws themſelves oceaſionally ſubmit 


to the controul of his power, whenever the neceſſities of 


his government demanded it. So much was the whole 


kingdom awed by his greatneſs, that no infringement of 


their laws was reſented by the people during his reign. 
WHAT had been by force acquired to the Conqueror, 


continued in his ſucceſſor through the ſame force, or the 


prevalence of an eſtabliſhed government ; and though ſome 


_ conceſſions were reluctantly made by ſubſequent monarchs, 


as will be ſeen hereafter, and the high claims of the crown 
were, in ſome degree, relaxed in favour of the people, 
they had no laſting effect: the exerciſe of an extenſive 
prerogative continued in the crown through all theſe reigns, 
and rendered the condition of the * — preca- 
rious and 8 


Tux 
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Tux crown was aſſiſted in the exerciſe of this preroga- * iv. 
tive by the manner in which the Norman law was intro- — 
duced. The Engliſh, who had ſeen the laws of their Anglo- 
Saxon anceſtors confirmed, had the fulleſt confidence that congyrnor. 
they ſhould be governed by them in all queſtions concern- Jon N. 
ing their perſons and property. In the mean time, the 
Normans, who had taken ſole poſſeſſion of the king's 
court, had the debate and determination of all queſtions TE 
there agitated ; and, continually recurring to the notions 
and principles of law in which they had been bred, de- 
termined conformably with that law moſt points of doubt 
and difficulty. Thus the Engliſh, while they poſſeſſed the 
letter of their law inviolate, ſaw all their old cuſtoms ex- 
plained away; or ſo cramped and modified, as to amount 
almoſt to an abrogation of them. | 
In this conflict between the Norman and Engliſh a] 
the prerogative of the king muſt neceſſarily have found 
occaſions of enlarging its pretenſions. While the rules of 
property and methods of proceeding were yet fluctuating 
and unſettled, every chaſm was ſupplied, and every impe- 
diment removed by the great power of the crown ; the 
only ſubſiſting authority which could reconcile the two 
contending polities. While the rights of perſons and of 
property were not -preciſely defined; and it was not un- 
animouſly agreed by what ſet of rules and principles they 
were to be judged, the crown took every advantage, and 
interfered and dictated abſolutely in moſt judicial enquiries. 
IT was during this precarious ſtate of our laws, that 
the people were conſtrained to purchaſe the favour of the 
crown, in order to obtain juſtice in the king's courts*. 
Fines were paid for the expreſs purpoſe of having juſtice 
and right. Preſents of a conſiderable value were made 
by ſuitors to obtain the opinion of the king's juſtices in a 
cauſe W ; for writs, pleas, winks 2 7 Some 


wen e 
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times part of the debt in evi was proffered. to ihe 
crown for a favourable deciſion. Thus was the common 
courſe of juſtice made liable to the interference and con- 


troul of royal authority. 


Tris is only one inſtance, among many others, of the 
ſcope given to the exerciſe of ſupreme authority, while 
the ſtate of our law was ſo unſettled, and its: efforts ſo 


feeble. Beſides the uncertain condition of our legal po- 


lity, other cauſes, rooted in the conſtitution of the go- | 
vernment, contributed to arm the king with extraordinary 
powers. The ſtrict feudal ſubmiſſion of a vaſſal to his 
liege lord encouraged the notion of an entire obedience 
in all things to the king, who being ſupreme over all the 
lords in his kingdom, was, of courſe, to ſurpaſs them in 
the petty prerogatives which they themſelves claimed 


within their own demeſnes. Theſe various cauſes con- 


curring with the immenſe authority poſſeſſed by the firſt 


Norman king, enabled this race of monarchs to aſſume 


prerogatives, and exerciſe acts of ſovereignty, to the laſt 


degree oppreſſive and tyrannical. 


 Be$IDes the exertions of prerogative, the law ſelf, 
which had been framed under ſo baneful an influence, was 
arbitrary and cruel. Tenures and the foref /aws were the 
ſource of endleſs jealouſies and diſcontents, and occaſioned | 
moſt of the public diſorders, which broke out with ſuch 
violence in theſe times. The foreſt laws were firſt intro- 


duced by the Conqueror, to protect his favourite diverſion 


of hunting. Tt was not ſufficient that chis mighty hunter 
aſſigned certain tracts of land, the property of his ſubjects, 


to be converted into foreſt; that he diſpeopled and made 


deſolate whole diſtricts of cultivated country ; but, to ſe- 
cure the full enjoyment of it, he cauſed regulations to be 


framed, calculated to reſtrain and puniſh with ſeverity 
every minute invaſion of this new inſtitution. The ceco- 


nomy of the foreſt occaſioned a number of grievous pe- 


. nalties* offences reſpecting vert and veniſon were puniſhed 


with 


. 
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with barbärous mutilations; and other ne wich 
fine and impriſonment. A regular ſeries of courts was 
erected to be held at ſtated periods; in one of which the 
| judges obtained the diſtinguiſhed ſtyle of ' Fuſtices i in Eyre. 


Tux fruits and conſequences of the feudal conſtitution | 
made another, and no fmall part of the grievances then 
complained of, and were borne with great impatience by 


both people. The Engliſh, who had voluntarily conſented 
to the introduction of tenures, principally as a fiction af- 


fording a baſis for a national militia, ill endured the op- 


preſſive concluſions drawn from that eſtabliſhment; 5 con- 


cluſions which, with reſpe& to them, had no foundation in 


reaſon or truth. Poſſeſſed of their land long before Wil- 
liam entered the country, they revolted with indignation 


at the obligations by which they were now ſaid to be bound 


to their lords. Feeling the burthens of this new ſtate, 
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they ſighed after that freedom which they had enjoyed un- 


der their Saxon kings; and, in their diſcourſes with the 


Normans, inſtilled into them a perſuaſion, that other con- 
ditions of ſociety, and other inſtitutions than thoſe which 
they laboured under, would conſiſt with a well ordered 


government. Nor were the N ormans themſelves ſatisfied 


| with the increaſing burthens of their own polity, which 
had accumulated much beyond their original deſign in 
eſtabliſhing it. It was little recompence to a great lord, 


that he could exerciſe the like ſovereignty over his tenants 
which he himſelf ſuffered from the king; while the rear 
vaſſals, who were moſtly Engliſh, without any power to 
compenſate themſelves, were in a ſtate of ſociety truly de- 


plorable. Theſe conſiderations united the nation in a com- 


mon cauſe. They cry was for a reſtoration of the laws of 


Edward the Confeſſor, as a conciſe way of repealing all 


the late innovations. 


Bur the abolition of a ſyſtem to which the kingdom 
had conformed for ſome years, could hardly be obtained; 
to procure ſome alterations that would temper and abate 


The charters. 


the 


4 
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the extreme evils complained of was as much as could be 
expected. This was done by charters ve by en 
of our kings. 

Henzy I. being poſſeſſed of dhe t throne by a Prebirious 
title, endeavoured to conciliate the people by conceſſions 
of this kind. A formal charter was ſigned by the king. 
In this he abrogated, in general words, all abuſes that had 


lately crept in; and declared, that no reliefs ſhould be 


taken but ſuch as were juſt and lawful. He diſclaimed 
any right to exact money from his barons for licence to 
marry their daughters, or other females; and engaged to 


give all female wards in marriage-by the advice of his ba- 


rons. The dower of widows was ſecured; and the king 
engaged not to give them in marriage without. their con- 
ſent. The widow or ſome other relation was to have the 
cuſtody of the lands and perſons of their children. All 
barons were enjoined to act in the like manner tow ards 


their vaſſals. 


Having made theſe, with other ol Rho relating to 


crimes and puniſhments, he. expreſsly confirmed the laws 


of Edward the Confeſſor, cum illis emendationibus quibus 


pater meu eas emendavit concilia baronum ſuorum d. Thus 


were ſome branches of the feudal law, in a degree, check- 


ed in their growth, while, the body remained firmly rooted 
and flouriſhing. os 

Tuis charter was confirmed by Stephen e, hs granted 
another, merely to ſecure the liberties of churchmen; to 
which order he had been moſtly indebted for the poſſeſſion 
of the crown. The charter of A I. was alſo con- 
firmed by Henry II. | 

Tas charter, however, did not reach all the miſchief 


chat prevailed in the kingdom; nor were the proviſions 


which it did contain faithfully obſerved. They, with 
all the rights of the people, were trampled on by ſucceed- 


Elac. TraQts, vol. 2. . V5. 4 Ibid, p. 10, 
©]bid. p. 9. | | e Ibid. P. 11. aft 
1 ing 
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ing 1 monarchs. The unſtable nature of corernment in theſe 
times,made the condition of the people depend very much 
on the character of their kings; 3 3 circumſtance which was 
happily experienced in the reign of John. Wich all that 
violence which hurried him on to ſport with the liber- 
ties of a people, this prince wanted the firmneſs neceſſary 
to command reſpect and obedience; and while he excited 
their reſentment by a wantonneſs of tyranny, he encouraged 
their refiſtance by his puſillanimity. Exaſperated at re- 
peated inſults, his barons aſſembled, and with : arms in their 


hands demanded of him a charter which might ſecure their 


property: and perſons from future invaſions of power. A 
convention was ſoon held between the king and his people 
in an open field, called Runny mede, near Staines, in all the 
terrors of martial preparation. The king encamped, with 
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ſome few adherents, on one ſide; the barons on the other. | 


After ſome days of debate and conſideration, the barons 
drew up a ſet of capitula, containing the heads of griev- 
ances, grounded upon the charter of Henry I. Theſe, 


with ſome ſmall qualifications to which they acceded, were 
then thrown into the form of a charter; to which the king | 


affixed his ſeal. 

Tarts charter of king John, uſually called Magna 
Charta, and the Charter of Liberties, is more full and 
explicit than that of Henry I. In this reliefs were 
fixed at a certain ſum; many regulations were made con- 
cerning wardſhip and marriage, the rights of perſons, and 
the adminiſtration of juſtice; all which will be conſidered 
in the ſucceeding reign, when Magna Charta was con- 
firmed, with ſome alterations, by Henry III.: this of 


Henry III. being the Great Charter, which is always 


referred to as the baſis of our law and conſtitution ; ; while 
the charter of John is only remembered as a monument of 
antiquity. One very ſtriking proviſion of John's charter, 


which is omitted in that of Henry III. deſerves our no- 


tice. It is there declared, that no ſcutage or aid ſhall 


Vox. I. 5 f Q - 5 be 
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be levied on the fubje&t n if per commune 1 um regni 


neſtri; except in the three caſes in which a feudal lord was 


entitled to the aſſiſtance of his vaſſal; namely, on mar- 
riage of his daughter, on making his ſon a knight, and to 


redeem his perſon from captivity 3 ; a reſtriction that was 


declared by tire charter to hold good, not only between the 


king and his tenants, but between every lord and his te- 


nants. In order to aſſemble the commune concilium regni 


to aſſeſs ſuch ſcutages and aids, the king engaged to ſum- 


mon all archbiſhops, biſhops, abbots, earls, and greater 


barons, fegillatim per literas; et præterea, ſays he, facie- ; 
mus ſummoneri in generali per vicecomites, et ballives 


neftros, omnes illos qui de nobis tenent in capite; a paſſage 


| that ſeems, beyond all controverſy, to point out the conſti. 


tuent members of the great council of the kingdom in thoſe 


days. 


SEVERAL. originals of this charter were executed by the 
king. It is ſaid that one was depoſited in every county, 
or at leaſt in every dioceſe, In purſuance of one of the 
proviſions in the charter, twenty-five harons were elected 


as guardians of the liberties of the people, who were to ſee 


the contents of it properly executed; but the troubles that 
foon followed, from the want of faith in the king, prevent- 
ed this ſcheme of reformation. The king died in the next 
year, and left the kingdom in all the horrors of a civil 
war. 

We ſhall now conſider the kings 3 reigns fall within 
this period, in their character as legiſlators, We have be- 
fore ſcen, that William the Conqueror, beſides confirming 


the laws of the Confeſſor, made ſome himſelf, which ef⸗ 


feed no inconſiderable alteration, by introducing tenures, 
and the trial by duel in criminal queſtions. Beſides theſe 
expreſs ordinances, he contrived all means of ingrafting 
the laws of Normandy upon the common law : for this 
purpoſe, he appointed all his judges from among his 


Norman ſubjets, and made that language be taught in 
| _ | 


ENGLISH LAW. 


| {chools*. : By the conſtitution of his courts of juſtice, 


and every act of his adminiſtration, he did all i in his power 
to change the juriſprudence of the country. 
Ws hear nothing of Rufus as a legiſlator z nor are there 


any laws of Henry I. except his charter; but there is every 
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reaſon to believe that the latter of theſe princes paid great 


regard to the improvement of the law. He was himſelf a 
man of learning, and had a diſpoſition to quiet the minds 
of his ſubjects by a good adminiſtration; the laws, there- 
fore, which go under his name may be conſidered as A 
compilation, at leaſt, made in his reign, and as an inſtance 


| of his attention to the ſubject of legiſlation. 


Tux reign of Stephen was a period of continual war 
and diſturbance, and of courſe gave little room for im- 
provement in legal eſtabliſhments. The introduction, 
however, of the books of canon and civil law muſt have 
coktributed to the great advances made in the time of his 
ſucceſſor, Henry II.; for though there was always an 
extreme jealouſy in the practiſers of the common law, with 


reſpect to thoſe two ſyſtems, it went no further than to an 


excluſion of their authority as governing laws: -they were 


ſtill cultivated by them as branches of the ſame ſcience, and 


had a great effect in poliſhing and 1 n our A 
cuſtoms. _ 

Tux wiſe adminiſtration of Henry nl operating on the 
advantageous circumſtances concurring in the latter end of 
his reign, when all things were reduced to peace, contri- 
buted more to advance our legal polity than all the pre- 
ceding times from the Conqueſt put together. Without re- 


capitulating what has been before related, let any one com- 


pare the work of Glanville with the laws (or, as it might 
more properly be called, the treatiſe of law in the time} 
of Henry I. the great regularity in the order of proceed- 
ing, and the refinement with winch notions of Pry 


£ Wilk, 3 Sax. p. 269. 
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are treated, and he will ſee the ſuperiority of the later 
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reign in point of knowledge. It is probable, that the 
additions and amendments made in the law of this king- 
dom were by this prince tranſplanted into Normandy, 
and occaſioned a ſtill further improvement in the law of 
tenures; as lawyers were, by theſe communications, en- 


gaged in a kind of competition to enlarge and poliſh the 


| ſame ſubject of enquiry. The whole of our municipal law 


was improved to a high degree during the reign of Henry 
II. and afforded an ample foundation for the ſuperſtruc- 
ture raifed on it in the time of Richard and John, and 


more particularly in the reign of Henry III. 
Ir does not appear, that Richard took any part himſelf 


in contributing to further the great deſigns of his father, 
in matters of municipal regulation, but left things to 
the courſe they had been put in by him. This prince, 


however, ſtands very high in the hiſtory of maritime juriſ- 
prudence. Upon his return from the Holy Land, while he 
was in the Iſland of Oleron, on the coaſt of France, he 
compiled a body of maritime law. This was deſigned for 


the keeping of order, and the determination of contro- 
verſies abroad; and the wiſdom with which it was framed, 
has been evinced by the general reception it has obtained in 


bother nations*. King John did nothing memorable in the 


way of legiſlation in this kingdom; though he has the 
praiſe of having firſt introduced the Engliſh laws into Ire 
land, where he inſtituted ſheriffs and other officers to inter- 
pret and execute them. He likewiſe appointed a grand 
juſticiary to preſide over the adminiſtration of juſtice in that 


kingdom. 


Tur monuments which remain of the juriſprudence of | 
theſe times are not very numerous. They conſiſt of ſome 
laws, charters, records, and law- treatiſes. 


© Black. vol. iv. p. 423 . k Tyrr. vol, ii. p- $09. 
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Or the laws of William the Conqueror, ſome are in 
Norman-French, and ſome in Latin. The firſt fifty capitula 
in Norman-French are what, Ingulphus ſays, he brought 
down to his abbey of Croyland, as thoſe which the king 
had confirmed and commanded to be obſerved throughout 
England i. Though the time when they were enacted is 
not mentioned, it is tolerably clear, that it was not long 


after Ingulphus went to London on the affairs of his mona- 


ſtery, in the ſixteenth year of William's reign. Theſe 
therefore were, probably, ſuch alterations and additions as 
he choſe to make in the laws of Edward, e had been 
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allowed in the fourth year of his reign *. There follow 


ſome other laws of William in the form of a charter; and 
as the firſt moſtly concern the criminal code, theſe latter 
conſtitute ſome alterations in the civil. Theſe are in Latin, 
and go from the fifty- firſt chapter to the ſixty- ſeventh in- 
clufive. There are alſo ſome others in the form of a charter, 


which, together with the preceding, make, in all, eighty- 


one capitula of laws of William the Conqueror. 

THERE are no laws remaining of William Rufus, if any 
were made; nor of Henry I. excepting his charter. Thoſe 
that uſually go under the title of laws of this king, ' and 
are entered in the Red Book of. the exchequer, ſeem to have 
been reduced into that form by ſome perſon of learning, as 
containing a ſketch of the common law then in uſe; a man- 
ner of entituling treatiſes not then uncommon; for there is 
now to be ſeen, in the Cottonian collection, a manuſcript 
of Glanville, which bears the title of Laws of Henry II. 
There is no evidence that theſe laws were enacted by the 
great council, or granted by any charter. 'They- contain 
ninety-four capitula, and are to be found in the collection 
of Lambard and Wilkins. 

WE have no remains of legiſlation in the time of 08 
phen. The laws of Henry II. are the Conſtitutions made 


i Ingu!ph, X Tyrr. vol il. p? 69. Claud. D. a2. 
at 
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at 8 anno 1464, and the ſtatutes made at Northamp- 
ton, anno 1176. The firſt fourteen of the Conſtitutions of 


Clarendon made ſeveral alterations in the civil and criminal 


part of our laws; the remaining ſixteen concern eccleſiaſti- 
cal affairs, and contain thoſe points which were diſputed be- 
tween Henry and Becket, and en, this kingdom and 


the ſee of Rome. 


BesiDvEs laws, there remain ſome 3 acts of this 


4 reign : as, articles of enquiry concerning the extortion and 


abuſes of ſberiffs, and the affiſe of arms. During the reigns 
of Richard and John, there are no laws which can be pro- 


perly ſo called; but there are commiſſions and ordinances 
of a public nature reſpeCting the adminiſtration of juſtice, 
In the reign of the former there are ſome articles of the 
crown, with the forms of proceeding in thoſe pleas ; and 4 


rections for preſerving the laaus of the foreſt n, 


BxsIDEs the laws of theſe kings which have been men, 
tioned, there are many other proviſions made in theſe reigns, 
which may be found, arranged in the order of time in 
which they paſſed, in the Codex Legum Veterum intended 
for publication by Spelman, and now annexed to the end of 
Wilkins's Anglo-Saxon Laws “. 

Tux great monuments of this period are the — 
Under this title might indeed be reckoned thoſe laws of 


William the Conqueror, which we have juſt noticed to 
have paſſed in that form. But the charters, properly ſo 


called, and which have become ſo famous on account of 
the object they all had in view, namely, the removal and 
redreſs of certain grievances, are the following: The 


charter of Henry I. containing eighteen chapters; that 


of Stephen, containing thirteen chapters; that of Hen- 
ry II. containing only two chapters, and expreſſed in very - 


general terms; the Capitula Baronum, being thoſe heads 


of grievances which were propoſed by the barons to John to 


M Tyrr, vol, ii. p. 8 n See the Preface to Wilk. Ang. Sax, Laws. 
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be redreſſed; and the Magna Charta of that king, drawn 
up in putſuance of them: theſe are all to be found in the 
late Mr. Juſtice Blackſtone's correct edition of the charterso, 
where that great ornament of Engliſh Jaw has given a cri- 
tical and very curious 1 of theſe valuable remains of 
antiquity. 

Tux laws, or  affiſe, 38 | as they were called, made at 
this early period, deſerve a little further confideration. 
It has been before obſerved, that our law is compoſed of the 
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cuſtom of the realm, or /eges non ſcripte, and the ſtatutes, 


or leges ſcriptæ. Our lawyers have made a diſtinction 
among ſtatutes themſelves ; they have diſtinguiſhed be- 


tween ſtatutes made before the time of memory, and thoſe | 


made ſince. The time of memory has been fixed in con- 
formity with a proviſion made in the time of Edward I. 
for ſettling the limitation in a writ of right ; which was, 


by ſtat, 1 Weſt. c. 39. fixed at the beginning of the reign 


of Richard. Though the limitation in a writ of right 


has been ſince altered, this period has been choſen as a diſ- 
tance of very high antiquity, at which has been fixed he 


time of erg: a it is called; ſo that every thing before 


that period is ſaid to have happened before the time ie of 
memory. 


Tnosx ſtatutes which were made before the time of 
memory, and have not fince been repealed' nor altered by 


contrary uſage, or ſubſequent acts of parliament, are con - 


ſidered as a part of the leger non ſcripte ; being, as it were, 


incorporated into, and become- a part of, our common 
law: and notwithſtanding copies of them may be found, 


their provigons obtain at this day, not as acts of parliament, 


but by immemorial uſage and cuſtom z of which kind is, 


no doubt, a great part of our common law ?. 
Laws were termed ſometimes af}/e, ſometimes conflitu- 
tienes. Though the moſt ſolemn and uſual way of ordain- 


* $ 
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WILLIAM lium regni, it ſhould ſeem, that i in theſe times the king took 
1 3 G 8 upon himſelf to do many legiſlative acts, which, when con- 
1 formable with the eſtabliſhed order of things, were readily 
Jo HA. acquieſced in, and became the law of the land. The very 
frame, indeed, of ſuch laws as were ſanctioned with all 
poſſible formalities, carried in them the ſtrongeſt appear 
ance of regal acts: if a law paſſed concilio baronum ſuorum, 
it was ſtill rex conſtituit. Of the laws of William the 
Conqueror, though in ſome parts they ſeem to have the 
authority of the great council, fatuimus, volumus, præci- 
pimus ;. yet in others they ſpeak of the perſon of the king 
only, hoc quogue præcipio, et probibes?. The form of a 
charter, in which the king is conſidered as a perſon grant- 
ing, was a very common way. of making laws at this 
time; and this carrias in it the ſtrongeſt proof of the 
ſentiments entertained in thoſe ages concerning legiſlation: 
' nevertheleſs it is to be remarked, that ſome of theſe charters, 
from the ſolemnities attending the execution of them, might 
be regarded as having all the validity of laws; as the char- | 
ter of king John, to which the barons of the realm were 
parties. There were, however, ſeveral other charters 
which ſeem to have no authority but that of the ſovereign. 
Indeed, ſeveral laws, or 2fiſe, even ſo low down as Henry 
IT. and the reigns of Richard and John, vouch no other 
ſanction but rex cofſtituit, or rex precepit, for every ing 
they command or direct. 

THERE is no way of accounting for this extraordinary 
appearance of the old ſtatutes, but by ſuppoſing the ſtate 
of our conſtitution and laws to have been this: That 
the judicature of the realm being in the hands, and under 
the guidance of the king and his juſtices, it remained with 
him to ſupply the defects that occaſionally appeared in the 

courſe and order of proceeding 1 ; which _ founded ori- 


AY Wilk. 217, 218. 
EO ginally 
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ginally on cuſtom and uſage, was, in its nature, more 
ſuſceptible of modification than any poſitive inſtitution, 
that could not be eaſily tampered with, without a manifeſt | 


_ diſcovery of the change. In an unlettered age, it was 


convenient and beneficial that the king ſhould exerciſe 
ſuch a ſuperintendance over the laws, as to declare, ex- 
plain, and direct, what his juſtices ſhould do in particular 
| cafes; ſuch directions were very readily received as poſi- 
tive laws, always to be obſerved in future; and, no doubt, 
numbers of ſuch regulations were made, of which we have 
at preſent no traces. While this ſupreme authority was 
exerciſed only in furtherance of juſtice, by declaring the 
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law, or even altering it, in inſtances which did not much 


intrench upon the intereſt of the great men of the king- 
dom, it was ſuffered to act at freedom. But no alteration 
in the law which affected the perſons or property of the 
barons, could be attempted with ſafety, without their con- 
currence in the making of it; as, indeed, it could not 
always be executed without the aſſiſtance of their ſupport. 
Thus it happened, that when any important change was 
meditated by the king, a commune concilium was ſummoned, 


where the advice of the magnates was taken; and then 


the law, if paſſed, was mentioned to be paſſed with their 
concurrence. On the other hand, had the nobles any point 
which they wanted to be authoriſed by the king's parlia- 
mentary concurrence, a commune concilium was called, if 
the king could be prevailed on to call one; and if the mat- 


ter was put into a law, the king here was mentioned to 


have commanded it, at the prayer and requeſt of his barons; 
ſo that, one way or other, the king is mentioned in all laws 
as the creative your which = life and effect to the 

| Whole. 5 
As laws made in the folemn form 175 a commune e 
were upon points of great importance, and often the ſub. 
jects of violent conteſt; they were in the nature of con- 
cords or r compacts between the parties intereſted, and were 
ſometimes 


. 
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_ CHAP. Iv. ſometimes paſſed and executed with the ceremonies ſuitable 
J am to ſuch a tranſaction. The Conſtitutions of Clarendon 
5 which too were called the ancient law of the kingdom 
— = therefore only to be declared and recognized Tha 
JOHN: ere paſſed in that way. Becket and all the biſhops took 
an oath to obſerve thoſe laws; and all, except Becket, 
ſigned, and put their ſeals to them. The laws were drawn 
in three parts, One counterpart, or authentic copy, was 
given to Becket, another was delivered to the archbiſhop 
of York, a third was retained by the king himſelf, to be 
enrolled among the royal charters'. The Magna Charta 
of king John was executed with ſimilar ſolemnity, and 
bore a ſimilar appearance of a compact between the king 
and his nobles. It was not uncommon that the people, as 
well as the makers, ſhould be ſworn to obſerve laws; the 
afſiſe ſtatutæ, et juratæ, are mentioned by Bracton as an | 
article of enquiry before the juſtices in eyre in the reign | of 
Henry Il. | 4] 
Tu rotuli annales, or great all of the Side, in which 
the accounts of the revenue were ſtated, are the moſt an- 
3 tient rolls now remaining, and the ſeries of them is perfect 
Dome ſlay Book from the firſt year of Henry II. Beſides this there i is ſtill 
ö remaining in the ſame archives, a great or pipe roll, which 
has been ſuppoſed to belong to the jth year of king Stephen, 
but has been proved by Mr. Prynne and Mr. Madox to be 
intitled to an earlier date; indeed, to belong to ſome 
year of Henry I.; and, according to Mr. Prynne, to the 
18th of that king. | 
THE plea rolls of the Exchequer, r now remaining, do not 
begin till the reign of Edward I. The oldeſt rolls of the 
curia regis now extant begin with the firſt year of Richard], 
as do the afſj/e rolls of the juſtices itinerant. Thoſe of 
che bancum begin with the firſt year of king John, which 
is very near the firſt eſtabliſhment of that court. There are 


Lit. Hen, II. vol, iv, p. 26, * Mad, Hiſt; Dif. Epiſt, 
ES ; abe 
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charter rolls of the chancery, of the firſt year of king 
John, and claſe rolls, fine rolls, patent rells, liberate rolls, and 
Nerman rolls, of the ſecond, third and ſixth year of that king. 
All the before-mentioned rolls, except the great rolls of th 
pipe, are ſaid to be now in the Tower of London, and are 
the earlieſt ſpecimens of records that have been ſpared by 
the joint deſtruction of time, wilfulneſs, and neglect. The 
cruel havock made by theſe enemies, has occaſionally ex- 


cited a temporary attention to this important article, and 


meaſures have, in conſequence, been purſued for preſerving 
ſuch muniments as remained. Such events, in the hiſtory 
of our records, will be mentioned in their-proper places *. 
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Axon the records and valuable remains of ants 


quity 'we muſt not forget the famous Dome/day Book, 
which, though not ſtrictly a monument of a legal nature, 
yet has this connexion with the Hiſtory of our Law, that it 


is ſaid to have been made with a view to the eſtabliſh- 


ment of tenures. This book contains an account of all 


the lands of England, except the four northern counties; 


and deſcribes particularly the quantity and value of them, 
with the names of their poſſeſſors. King Alfred is ſaid to 
have compoſed a book of this kind about the year goo, of 


which this was in ſome meaſure a copy. This work was 


begun in 1080, and completed in fix years. It has always 
been eſteemed of the higheſt authority, in queſtions of te- 
nure; and is conſidered by antiquarians as the moſt an- 
tient and moſt venerable record that now exiſts in this or 


any other kingdom. The Black and Red Book of the 


— ſeem very little more connected with our an- 
| cient 
® See Ayloſffe's Ancient OW Introd. 


5 Domeſday Book is a document quarto pamphlet, intitled, A Joert 
belonging to the Receipt of the Account of fome Particulars concerning 


King's Exchequer, and is in the Domeſday Bork, wuith @ View of its 


Chapter-houſe at Weſtminſter, It is being publiſhed. By @ Member of the 
in two volumes. Por a more ſatiſ- Society of Antiquarians. This is 4 
factory account of this antient record performance of Mr. Webb, and was 
we muſt refer the Reader to 2 ſmall read at the Society in the year 175 2 
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cient laws than the foregoing work, except that in both 
of them was found a tranſcript of a law-treatiſe, which will 
be mentioned preſently, @_ 1 | 

' THERE are two treatiſes written in the reign of Henry II. 
which contribute greatly to illuſtrate the ſtate and hiſtory 
of our law: the one is the Dialogus de Scaccariot before al- 


luded to; the other is the Tractatus de Legibus Angliæ, by 


Glanville, © 
Tux Dialogus de Scaccario has generally paſſed as the 
work of Gervaſe of Tilbury; but Mr. Madox thinks it was 
written by Richard Fitz-Nigel biſhop of London, who 


ſucceeded. his father in the office of treaſurer, in the reign 


of Richard I. and was therefore well qualified for ſuch an 
undertaking. This book treats, in the way of dialogue, 
upon the whole eſtabliſhment of the exchequer, as a court 
and an office of revenue; giving an exact and ſatisfactory 
account of the officers and their duty, with all matters 


In this little eſſay is brought together. 


in one view all that bad been ſaid by 
former hiſtotians and antiquariaus 
on the ſubjeQ of Domeſday. 

By the munificence of parliament, 
Doneſday has juſt been printed ; but 


we muſt regret that this laudable re- 


guid of the legiſlature towards our an- 


tient records has not been ſeconded 
by the common attention which has 
been paid to every other publication 
fince the earlieſt times of printing. 
The reader will be ſurpriſed when 
he is told, that this book has no pre- 
fatory diſcourſe, or index, not even 


_ a title-page, or the name of the prin- 


ter; it is a mere fac: fimile, conſti- 


tut ing a very large folio, full of ab- 


breviations and ſigns, that cannot be 
underſtood without a key, and much 


pre vieus information. 


Liber Ruber aud Liber Niger Scac- 
carii are two miſcellaneous collec- 
tions of charters, treatiſce, conven- 


tions, the number of hides of land in 


ſeveral counties, eſcuages, and the 
like; many of which, as well as the 
Dialegus de Scaccario, are to be found 


in both thoſe books. The Liber Niger 
has been printed by Hearne, together 
with ſome other things, in two vo- 


' lumes $vo; of which the Liber Ni- 


er fills about 4eo pages. He intitles 
it, Exemplar vetuſti codicis MS. (ni- 
o welamine cooperti) in Scaccario, 
c. The collector of the contents 
of the Liber Ruber is ſuppoſed by Mr. 
Madox to have been Alexander de 
Sewereford, archdeacon of Shrewi- 
bury, and an officer in the Exche- 
quer in the latter end of Henry Il. 
It ſeems as if the Dialagus de Scac- 
cario had been conſidered as the 
whole of the Liber Niger, till the pub- 


lication of Hearn; and ſince Mr. 


Madox has pronounced Richard Fitz- 
Nigel to be the author of the Dia- 
logue, and not Gervaſe of Tilbury, 
the whole of the Liber Niger has 
been given to Gervale, though it does 
not appear for what reaſon,” The 
Dialegus de Scaccario is publiſhed by 
Mr. Madox, at the end of his Hil- 
tory of the Exchequer. - See Nichol- 
ſon's Eng. Hiſt. lib. . p. 173. Hearn's 


Liber Niger, p. 17. 


\ 


concerning 


ENGLISH LAW: - 


concerning that court, during its higheſt grandeur, in the 
reign of Henry IT. This is done in a ſtyle ſomewhat ſupe- 
rior to the law-Latinity of thoſe days. | 

GLANVILLE's book is of a very different ſort : this i is 
written without any of the freedom or elegance diſcoverable 
inthe other; and has all the formality and air of a profeſſional 
work. It is entitled, Tractatus de Legibus et Conſuetudi- 


nibus Regni Anglie ; but, notwithſtanding. this general 
title, it is confined to ſuch matters only as were the 


objects of juriſdiction in the curia regis. Having ſtated 
this as the limit of his plan, the author very rarely travels 


out of it. Glanville's treatiſe conſiſts of fourteen books; 


the firſt two of which treat of a writ of right, when com- 
menced originally in the curia regis, and carry the reader 
through all the ſtages of it, from the ſummons to the appear- 
ance, counting, duel, or aſſiſe, judgment and execution. 
In the third, he ſpeaks of vouching to warranty; which, 
being added to the two former books, compoſes a very 
clear account of the proceeding in a writ of right for reco- 
very of land. The fourth book is upon rights of advow- 
ſon, and the legal remedies relating thereto. The fifth is 
upon actions to vindicate a man's freedom; the ſixth, 


upon dower. The ſeventh contains very little concerning 


actions; but conſiders the ſubjects of alienation, deſcent, 
ſucceſſion, and teſtaments. The eighth is upon final con- 
cords; the ninth, upon homage, relief, and ſervices; 
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the tenth, upon debts, and matters of contract; and the 


eleventh, upon attornies. Having thus diſpoſed of ac- 
tions commenced originally in the curia regis, in. his 
twelfth book he treats of writs of right brought in the 
| lord's court, and the manner of removing them from 
thence to the county court and curia regis ; which leads 
him to mention ſome other writs determinable before the 


ſheriff. In his thirteenth book he ſpeaks of aſſiſes and 
diſſeiſins. The lat book is wholly upon pleas of the 
crown. 


Tux 
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CHAP. IV, Tux ſubject of this treatiſe is all along illuſtrated with | 
nian the forms of writs; a ſpecies of learning which was then 
the new; was, probably, brought into order and conſiſtency by 
e N Glanville himſelf; and firſt exhibited in an intelligible way 
JOHN. and with ſyſtem, in this book. = 
Tux. x method and ſtyle of this work ala very well adapt- 
ed to the ſubject: the former opens the matter of it in a 
natural and perſpicuous order; while the latter delivers it 
with ſufficient ſimplicity and clearneſs. The latinity of 
it, however, may not ſatisfy every taſte ; the claſſic car 
revolts at its ruggedneſs ; and the curſory reader is per- 
petually impeded by a new and harſh phraſcology. But 
the language was not adopted without deſign ; the au- 
thor's own account of it is this: fylo vulgari, et verbis 
curialibus utens, ex induftrid, ad notitiam comparandam eit, 
qui hufjuſmods vulgaritate minis ſunt exercitati u. The au- 
thor ſeems not to be diſappointed in his deſign even at this 
diſtance of time; for a perſon who reads the book thro', can- 
not fail of finding in one place an explanation of ſome diffi- 
culty he may have met with in another : the recurrence of 
the ſame words and modes of ſpeaking makes Glanville his 
own interpreter. When the ſtyle of Glanville is maſtered 
in this way, it will appear that many obſcure ſentences have 
been rendered ſuch, through too great an anxiety to expreſs 
the author's meaning; and perhaps it will not be an affec- 
tation of diſcernment to ſay, that the plain Engliſh which 
it is thus attempted to convey, may be ſeen through the 
aukward dreſs which this Latiniſt has ſpread over it. 

Ir Glanville confines himſelf to a part only of our law, 
he treats that part with ſuch conciſeneſs, and ſometimes in 
ſo deſultory a way, that his book is to be looked upon ra- 
ther as a compendium than a finiſhed tract; notwithſtand- 
ing which, it muſt be conſidered as a venerable monument 

of the infant ſtate of our laws; and as ſuch will always 
find reception with the juridical hiſtorian, when thrown 
. aſide by the practiſing lawyer. 
Prolog. ad finern. _ 


ENGLISH LAW. 
Ir has been a general perſuaſion, that the writer of this 
| book was Ranulphus de Glanvilld, who was great juſti» 


ciary to Henry II. This great officer, though at the head 
of the law, united in himſelf a political as well as a judi- 


cial character; and, it ſeems, that Glanville was likewiſe a a 
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military man, for he led the king's armies more than once, 8 


and was the commander who took the king of Scots pri- 
ſoner. It might therefore be doubted, whether a perſon 


of this deſcription was likely to be the author of a law- 


treatiſe containing a detail of the practice of courts in con- 


ducting ſuits. There was a Ranulphus de Glanvilld who 


Vas a juſtice itinerant ), and who, it is ſaid, was a juſtice 
in the king's court towards the cloſe of this reign. If 
the author was really of this name, it may be doubted 
whether he was not the latter of theſe two perſons. Per- 
haps, after all, this work might be written by neither, but 
may be aſcribed to the great juſticiary for no other reaſon 
than becauſe he preſided over the law at the time it was 
written, and might be the promoter of the work, and patron 


to its author. Whatever doubt there may be concerning - 


reign of Henry II. there are many internal marks to prove 
it to be of that period; and from one paſſage, it ſeems to 
have been written * after the thirty-third year of that king. 
If Glanville is the earlieſt writer in our law, from whom 


any clear and coherent account of it is to be gotten; this 


| book is alſo ſaid to be the firſt performance that has any 
thing like the appearance of a treatiſe on the ſubject of ju- 
riſprudence ſince the diſſolution of the Roman empire. 
WHEN this book is conſidered with a view to the pro- 
greſs of our law, it makes a remarkable event in the hiſtory 
of the new juriſprudence. Notwithſtanding the attempts 
of William the Conqueror to introduce the Norman laws, 


Y Vid, Leg. Anz. Sax. the .ccown in 1154, and Glanville 
* Glany. lib. 8. c. 2, 3. being written after the thirty-third 
arr. Ant. Stat. This is not true year of his reign, could not »ppear 

if the Decretum is to be conſidered as till 1187. Now the Decre&um was 
4 treatiſe; for Henry Il. came to publ.ſhed by Gratian in 1149. 


the author, there i is no queſtion but it was written in the 
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and the tendency in the ſuperior courts to encourage every 
innovation of that kind, not much had yet been done of a 
public and authoritative nature to confirm that law. in, op- 
poſition to the Saxon cuſtoms. The laws of William, ex- 
cepting thoſe concerning tenures and the duel, were in the 


| ſpirit and ſtyle of the Anglo-Saxon laws; the ſame may be 


ſaid of thoſe which go under the name of Henry I. It is 
obſerved, that the Conſtitutions of Clarendon, made about 
the eleventh year of Henry II. are, inthe ſcope of them, as 
well as the ſtyle and language, more entirely Norman, than 


any laws or public acts from the Conqueſt down to that 


time b. It was not, then, till the reign of this prince that 
the Norman law was completely fixed here; and when it 


was firmly eſtabliſhed by the practice of this long reign, - 


and had received the improvements made by Henry, then 
was this ſhort tract drawn up for public uſe, It is probable 
this was done at the king's command, in order to perpetuate 


the improvement he himſelf had made, and to effect a more 


general uniformity of law and practice through the king- 


dom. The work of Glanville, compared with the Anglo- 
Saxon laws, is Aike the code of another nation; there is not 
the leaſt feature of reſemblance between them. 
Wull x the Norman law was eſtabliſhing itſelf here, that 
nation gradually received an improvement of their own 
polity from us. The two nations had ſo incorporated 
themſelves, that the government of both was carried on up- 
on the like principle, and the laws of each were reciprocally 


communicated; a conſequence not at all unnatural, while 


both people were governed by one prince. Much more 
had been done, of late, in this country than in Normandy, 
for the promotion of legal ſcience. It was not till after 
the publication of Glanville, and even of Bracton and 
Britton, that the Normans had any treatiſe upon their 


law. One was at length produced in the Grand Conflumier 


b Mad. Exch. 123. 
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of Normandy*; a work ſo like an Engliſh: performance, that 
ſhould there remain any doubt of its being formed upon our 
models, there can be none of the great mgm. between 


the laws of the two nations at this time. 
THERE are ſome antient treatiſes and ſtatutes in che 


1 law of Scotland, which bear a ſtill nearer reſemblance to 
our Engliſh law. The cloſe agreement between Glanville 


and the Regiam Majefatem leaves no room to doubt that 
one is copied from the other; though the merit of originality 
between them has occaſioned ſome diſcuſſion. An Eſſay 
has been written expreſly on this ſubject, in which it is ſaid 
to-be clearly proved, by the internal evidence of the two 
books, that Glanville is the original. It is obſerved 

that writer, that Glanville is regular, methodical, and con- 
ſiſtent throughout ; > whereas the Regiam Majefatem goes 
out of Glanville's method for no other affignable reaſon 


than to diſguiſe the matter, and is thereby rendered con- 


faſed, unſyſtematical, and, in many places, contradictory . 
To this obſervation upon the method of the Regiam Ma- 
jeflatem it may be added, that, on a compariſon of the 


account given of things in that and in Glanville, it plainly 
appears, that the Scotch author is more clear, explicit, 


and defined; and that he writes very often with a view to 
explain the other, in the ſame manner in which the writer 
of our Fleta explains his predecefſor Bracton. This is 
remarkable in numberleſs inſtances all through the book, 


and is perhaps as decifive a mark of a copy as can be. The 


| © The Couftumier of Foray ac- 


cording to Baſnage, could not have 


been compoſed till the reigu of Phi- 
lip the Hardy, who came to the 
throne in 127, and reigned fifteen 
years; and our Edward I. came to 


the throne in 127% Upon this 


atement of dates, it is ble that 


it might be written after the time of 
Britton. The language ſeems to have 
a more modern form than chat of 
Britton; though this muſt be attri- 


Yor. I. 


ducts to ſome other eauſ- than ſuch 
a ſmall ſpace of time as could by any 
poftibility intervene between the 
writing of thele two books. Oeuvre: 
ot Henri Baſnage, ere 1p 
The Eſſay here alluded to is 
written by Mr. Davidſon, ' of Edin- 
burgh. Of this Tra&t I have not been 
able to get a ſight, and am obliged to 


Glanville for this account of it. 


= other 
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the preface to the new edition of 
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other Scotch laws, which follow the Regiam Majefatem in 


Skene's collection, contribute greatly to confirm the ſuſ- 
picion. Theſe, as they are of a later date than ſeveral .' 


Engliſh ſtatutes which they reſemble, muſt be admitted to 
be copied from them; and ſo cloſely are the originals fol- 


lowed, that the very words of them are retained. This is 


particularly remarkable of the reign of Robert II. in which 


is the ſtatute quia emprores, and others, plainly copied from 


our laws, without any attempt to conceal the imitation, 
Theſe laws, at leaſt, can impoſe upon no one; and when 
viewed with the Regiam Majgſtatem at their head, and 
compared with Glanville and the Engliſh ſtatute-book, 
they ſeem to declare very intelligibly to the world, that this 
piece of Scotch juriſprudence is borrowed from ours. 
Tar Regiam Maje/iatem is ſo called, becauſe the volume 
opens with thoſe words: the prologue to Glanville begins 


| Regiam Poteflatem. This whim, of imitation is diſcoverable 


among our own writers. Hleta begins his Procemium in the 
ſame way, and goes on, for ſeyeral lines, copying word 
for word from Glanville. Indeed, the leading idea, in all, 


is taken from the Proœmium to Juſtinian's Inſtitutes, 


the law of Scotland, 


2 It ſeems unneceſſary to conte nd 
for the originality of the Regiam Ma- 
J:flatem, while a doubt of much more 


importance remains unſettled ; this' 
is, whether that treatiſe, as well as 


the others in the publication of S dene, 
are now, or ever were, any part of 


point, ſome of the moſt eminent 
Scotch lawyers are divided. We find 
Craig and Lord S:gir very explicit 
in their declarations againſt theſe 
laws, as a fabrication, and palpable 
impeſition; on the other hand, 
Skene the editor is followed, among 
others, by Erſkine, Lord Kaims, and 
Dalrymple, who continually refer te 
them, as comprizing the genuine law 
of Scotland in former times. That 
Bart volume of laws, and law 


Upon this 


reatiſes, ſhould be pronounced by fm 


- perſogs of | profe ſſianal learning to 


be part of their law and cuitorns, 
and ſhould be as poſitively rejected 
by others, is à very ſingular contro- 
verly ig the juridical hiſtory of « 
country; nor is it Jeſs ſingular, that 
this volume ſhould bear ſuch a cloſe 
ſimilitude with certain Jaws of 3 
neighbouring ſtate, whoſe legiſlature 
had no power to give it ſanction and 
authority. While a fact of this fort 
continues unaſcerta ined, the hiſtory 
of the law of Scatland mult be in- 
volved in great obſcurity. © See 


Craigii Iaſt. Feud. lib. 1. tit. $. 


ſet. 5, Stait's Inſt... fo. 3. tit. 4. 
ſeQ. 27. Skene's Preface to the Re- 
gilm Majeſtatem, - Erſkine's Prine. 
Kaim's Hiſtorical Law Tracts; and 
Dalrymple's Feudal Property paſ- 


Fux 


— 


ENGLISH LAW. 


Tas law-language of theſe times was Latin or French, 
but more commonly the former. The only laws of this 
time now ſubſiſting in Norman-French, are thoſe which' 
compoſe the firſt collection of William the Conqueror. 


Ali the other laws from that time to the time of Edward I. 


are in Latin. There are ſome few charters of the firſt 
three Norman kings which are either in Anglo-Saxon or 
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WILLIAM 
the 
CONQUEROR 
to 


JOHN. 


in Latin, with an Engliſh verſion; of which ſort there are 


ſeveral now ge in 10 Cottonian and other ol. 
lections. 


WI TRHOUr doubt the Mane hw of William were © 


proclaimed in the county court in, Anglo-Saxon, for the 
information of the Engliſh, who till continued to conduct 
buſineſs there in their own language, as they did in all in- 
ferior courts: but in the curia regis and ad ſcaccarium 
William obliged them to plead in the Norman tongue, as 
moſt conſiſtent with the law there diſpenſed, and that 
which was beſt underſtood by the juſtices. However, nat- 
withſtanding this language was uſed in pleading and argu- 
ment, all proceedings there, when thrown into a record, 
were inrolled in a more durable language, the Latin. This 


was the language in which all writs, laws, and .charters, 


whether public or private, were drawn: ſo that the Nor- 
man tongue was of no extenſive uſe here; nor was it till 


the time of Edward I. that French became of common 


uſe in the laws, parliamentary records, and law-books g 


and this was not the provincial dialect of Nee but 


the language of Paris. 

Ir is believed that few were 0 in the lows before 
the Conqueſt, except the clergy. The warlike condition 
in which that people lived, and the extreme ignorance which 
univerſally prevailed among the laity, left very little ability 
for the management of civil affairs to any but the clergy, 
| who poſſeſſed the only learning of the times; in the reign 


* Thrrell, ii. 107. 
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CHAP. IV. therefore of the Conqueror, in the great cauſe between 
"ire 3 and Odo biſhop of Baieux, it was Agelric biſhop 
dhe of Chicheſter to whom they looked for direction. He was 
P brought, ſays an antient writer , in a chariot, to inſtruc 
JOHN. them in the antient laws of the kingdom, ut legum terre 
fapienti mus. It was the lame long after the Normans 
ſettled here. | 

| Ix the time of "By one Alfwin, mer of Sutton, 

and ſeveral monks of Abingdon. were perſons ſo famous 
for their knowledge in the laws, that they were univerſally 

conſulted, and their judgment frequently ſubmitted to by 

perſons reſorting thither from all parts*. Another clergy- 

man, named Ranulph, in the ſame reign obtained the cha- 

racter of invictus cauſedicus. So generally had the clergy 

taken to the practice of the law, at that time, that a co- 
temporary writer ſays, nullus clericus niſi cauſidicus. The. 

clergy ſeem to have been the principal practicers of the 

law, and were the perſons who wy filled the dann of 

juſtice. | 


C Textic Red. | » Dug. 1 : 
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a * wt . m. | 


Magns FF ortmain— Com- 
munia Placita non ſequantur Curiam 22 am— Tuftices of | 
AH, om Amercements—-N, ullus liber homo, &c. .— Precipe 

in Capite—Sheriff*s Criminal Fudicature—The Writ di 
Odio et Atid—Charta de Forefii—The Fudicature of t] the 
Forift—Pun iſhments—C harters confirmed— Statutum Hi- 
bernie—Statute of Mertion—Of Communs—Of Special 
Baſtardy Ran of Perſons—Of V, illenage f Free 
Services —Of Serjeanty—Scutagium— Homage and Feal- 
tz—Of Wardſbip and Marriage—Of Gifts of Land— 
by whom—to whom— Of Simple Ci iftr—Of Conditional 
Gi ifts—Eftates by the Courteſy —Of Neuen ons—Gifts 
ad Terminum —Livery —Rights —Teflaments—Ecclefi- 
aftical Juriſdiftion therein—Of Deſeend-—De Partu 
Suppoſe wore Partition— Dower. | 


| Hav NG travelled through the early periods of CHAP. v. 
our law, through the profound darkneſs of the Saxon dro whe. 
times, and the obſcure miſt in which the Norman conſti- 

tutions are involved, we approach the confines of known * 72. 2 
and eſtabliſhed law. In the reign of Henry III. begin e 127 2 
the order of ſtatutes on which legal opinions may be 
founded with certainty. Whatever ſtatutes were paſſed FO FD 
| before this reign, and whatever remembrance we may 

have of them in annals and hiſtories of the time, they are 

conſidered as little more than the remains of antiquity, that 

Wuſtrate indeed the enquiries of the curious, but add no- 


"0g to the body of legal learning. Magna Charta, and 
. the 
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CHAP. V. the ſtatutes of Merton and Marlbridge, paſſed in this 
: 7486 Giggs reign, lie within the pale of the Engliſh law, as now un- 
derſtood ; and furniſh topics for argument, and grounds 
for judicial deciſion. From this time, the hiſtory of our 
hw becomes more authentic and certain. The conſtitu- 
tions now made, produced determined effects; we can 
trace in what manner they were afterwards altered and 
modified; can generally fix the æra of fuch alterations; 
and can always zeſt ſecure in the probability of our deduc- 
tions, while we behold the conſequences of them in the 
preſent ſtate of our law. | 
Ix the ſtatutes furniſh authentic Wee on which we 
may rely with confidence, the grounds and principles of 
the law are inveſtigated and diſcuſſed by an author of this 
reign, whoſe work may be conſidered as the baſis of all 
legal learning: the treatiſe of Bracton will enable us to 
" ſpeak decidedly and fully upon every title in. the law, whe- 
ther civil or criminal. The ſketch we have juft given 
from Gtanyilte will now be filled up, and its deficiencies 
ſupplied; many of the obſcure hints, the doubts, and am- 
biguities with which that author abounds, will be eluci- 
dated; and the whole of our law explained with conſiſtency, 
and upon undeniable authority. Theſe are the materials 
from which the juridical hiſtory of this king's reign is to 
be collected. For the matter which they furniſh, it may 
not be raifing the expectations of the reader too high, to 
promiſe him a full gratification of his thirſt for legal anti- 
quities, and the knowledge of judicial proceedings in all 
their branches. It is rather to be feared, that every one 
may not intirely affent to the reaſons which induced us to 
enter ſo minutely into the detail of things; it is thought, 
however, that it would be leſs pardonable to give a ſcanty 
relation, where the ſort of information which is moſt likely 
to engage the curioſity of a lawyer depends, very often, 
upon circumſtances and paſſages apparently trifling. 


Tur 
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Tax reign of this king, and the remainder of this 
Hiſtory, will be divided, conformably with the nature of 
the materials. from which it is formed, into the alterations 
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made by ſtatute, and thoſe made by uſage and the deciſions 


of courts. Theſe two ſources of variation will be purſued 
| ſeparately, and the amendments made by either ſtated - 


diſtinctly, and by themſelves. We ſhall firſt conſider the 
ſtatutes, and then the deciſions of courts. * In the preſent 
reign, we begin with Magna Charta, g Hen. III. that be- 
ing the earlieſt ſtatute we have on record. : 


Henxy HI. in the firſt year of his reign, on the a | 


of November 1216, being then only nine years old, by 
the advice of Gualo the pope's legate and of the earl of 
Pembroke, in the grand council of the realm renewed the 
Great Charter which had been granted by his father, to- 


gether with ſuch alterations and amendments as the cir- 


cumſtances of the times had made neceſſary . In the 


September or November following, a new Magna Charta 
was ſealed by the pope's legate and the earl of Pembroke, 


with ſeveral additional improvements; at which time the 


clauſes relating to the Foreſt were firſt thrown into a ſepa- 
rate charter, making the Charta de „ 

Wurx the king was declared of age, it was thought 
that ſo important an act of his infancy as this, ſhould be 
confirmed ; accordingly, in the ninth year of his reign he 
confirmed the act of the pope's legate and the earl of 
Pembroke; and granted Magna Charta and Charta de 
Ford in the form in which they had ſealed it, and as we 
now have them *. 

Tuus was the text of das Charts and Charta ds 


Foręſtd, after many alterations, finally ſettled ; nor has | 


there in ſucceeding times been any amendment made 
therein. The -ſolicitude of later ages was to obtain fre- 
quent nnn and a ſtrict obſervance of theſe . 


” 2 Bla. Traces, ii. 8 44. did. p. 88, 66. * Ibid, p. 69. 
| pillars 


® 
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CHAP. V. pillars of our conſtitution ; by occaſional interpretations 
HENRY 77 to explain any difficulties which might appear in the con- 
ſtruction of them; and to enlarge the benefits they were 
defi igned- to confer. What were the benefits, liberties, and 
advantages ſecured to the people by theſe famous charters, 
and what is the form and ſtyle i in which they are — 
xt is now our buſineſs to enquire. . 

Tae copy of Magna Charta in our ftatute-book is 
taken from the roll of 25 Ed. I. and is only an Inſpeximus 
of the charter of the ninth of Henry III. fo called from 
the letters patent prefixed in the name of Edward I. Ix- 
SPEXEMUS Magnam Chartam domini Henrici quondam regis 
Anglie patris noſtri de libertatibus Anglie, in hec verba. 
Then follows rs Charta e in the form of that 
granted by Henry III. | 

Macna CHARTA contains Py 8 i 
poſing a rhapſody of ordinances for the ſettling or amend- 
ment of the law in divers particulars at that time anxi- 
ouſly contended for. The whole i is ſtrung together in a 
diſorderly manner, with very little regard to the ſubject 
matter. If we were to judge, from the face of the inſtru- 
ment itſelf, of the chief deſign of the barons in obtaining 
this charter; we might be inclined to think, that their great 
object was to aſcertain the ſervices and burthens ariſing 
from tenures ; for the firſt ſix chapters are wholly confined 
to that ſubject, and many others relate incidentally. to the 
ſame point; the conſequence of which is, that many parts 
of this famous charter have become obſolete, and; to a 
modern reader, almoſt unintelligible. Other parts of it, 
however, are extremely worthy of notice, even at this 
day; as they, at the time, contributed to confirm, if not 
eſtabliſh, certain branches of our juridical conſtitution; 
and, what is more important, to lay down certain general 
principles, which have had an extenſive influence on our 
law in all its branches ever ſince; as our civil liberty and 


ne — became thereby better deſined, and were 
conſidered | 
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beet e feed on de firm bas of Pac 3 
recognition. © HENRY Il. 
To explain in what manner this was done, it will be Mga Charts. 
proper to ſtate at length the ſubſtance of Magna Charta: 
which we ſhall attempt in an order differing from that in 
which the text appears, but which will, perhaps, bring the 
contents of it into a clearer light than the origmal appears 
in. We ſhall firſt ſpeak of ſuch proviſions as are of a more 
general or miſcellaneous nature; then of thoſe which relate 
to tenures and property; after which, will follow the regu- 
lations ordained for the adminiſtration of juſtice. 

Taz addreſs and general preamble to the charter are de- 
ſerving notice, as they ſhew the form in which theſe folemn 
acts were uſually authenticated: it is addreffed in the name 
of the king. To all archbiſhops, biſhops, abbots, priors, 
« earls, barons, ſheriffs, provoſts, officers; and to all bai- 

« liffs, and other our faithful ſubjecxs, who ſhall ſee this 
« preſent charter, greeting. Know ye, that we, unto the 
te honour of Almighty God, and for the ſalvation of the 
© ſouls of our progenitors and ſucceſſors kings of England, 
« to the advancement of holy church, and amendment of 
« our realm, of our mere and free will*, have given and 
« granted e to all archbiſhops, biſhops, abbots, priors, earls, 
© barons, and to all freemen of this our realm, theſe liber- 
« ties following, to be _ in our kingdom of England 
« for ever.” 

SUCH is the manner in which the n of Magna 
Charta are introduced; after which comes the firſt chap- 

ter, containing a general grant in the following terms: 

„ Firſt, we have granted to God, and by this our preſent 
« charter have confirmed, for us and our heirs for ever, 
e that the church of England ſhall be free, and ſhall have 
© all her whole rights and liberties inviolable. We have 
granted alſo and given to all the freemen of our realm, 


4 Spontancd et bend voluntate mflrd. * Dedimus et concęſſimut. 


Of c«c for 
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| HENRY III. 


enjoy; and that all other cities and towns, and the barons 


prohibitions!; for it was now provided n, that all mer- 
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« for us and our heirs, for ever, theſe liberties under. 
« written, to have and to hold, to them and their heirs, of 
te us and our heirs for ever.” What theſe ae were 
we ſhall now enquire. 

Ir was ordained, that the _ of . hall Nang al 
the ancient liberties and cuſtoms which it had been uſed to 


of the cinque or other ports, ſhould poſſeſs all their liber- 
ties and free cuſtoms . As many exactions had been made 
during the reigns of Richard and John for erecting bul- 
warks, fortreſſes, bridges, and banks, contrary to law and 
right; it was declared, that * no town or freeman ſhould 
be diſtrained to make bridges or banks, but only thoſe that 
were formerly liable to ſuch duty in the reign of Henry II. 2 
period which was often referred to, as an example for cor- | 
rection of enormities, and the due obſervance of the laws. 
For the ſame reaſon, none were to appropriate to them- 
ſelves a ſeveral right in the banks of rivers, ſo as to ex- 
clude others from a paſſage there, or from fiſhing, except 
ſuch as had that right in the reign of Henry IIb. All weirs 
in the Thames and Medway, and all over England, were 
to be deſtroyed, except ſuch as were placed on the coaſt '. 
One ſtandard of weights and meaſores was eſtabliſhed : 
00e the kingdom. 

A PROVISION was made reſpecling merchant-ſtrangers, 
which evinces how very carly a regard was had to the inte- 
reſts of trade. Before this, it ſhould ſeem, that merchant- 
ſtrangers, though in amity, uſed to be laid under certain 


chants, unleſs they were before publicly prohibited, ſhould 
have ſafe and ſure conduct in the ſeven following inſtances: 


Kt, to depart out of England; 2dly, to come into Eng- 


f Mag. Chart. ch. X Ch. 25, 
© Ch, 16. I loft, 59, 
» Ch. 16, gy m Ch. 30. 


i Ch. 23. | 
| land; 
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land; zdly, to tarry here; 4thly, 1 CHAP. v. 
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| 2s well by land as by water; 5thly, to buy and ſell. 6thly, NamRT Ill 


without any manner of evil tolls; thly, by the old and 


| rightful cuſtoms. But this was. only while their ſovereign + 


was in amity with our nation; for, in time of. war, mer- 
chant-ſtrangers, being enemies, who were here at the be- 
ginning of the war, were to be attached, without harm of 
their body or goods, till it was made known to the king or 
his chief juſticaar." how our merchants were treated in 
the enemy's country, and they were to be dealt with accord- 
ingly. 

1 45 are the proviſions of the Great Charter that are 
not eaſily reducible to any of the following heads, to which 
we are now proceeding, We ſhall firſt ſpeak of the regu- 
lations relating to tenures. If any earl, or baron, or other 
perſon holding of the king in chief by knight ſervice, died, 
and at the time of his death his heir was of full age, it was 
ordained, that he ſhould have his inheritance upon paying 
the old relief; that is, the heir of an earl was to pay for his 
earldom 1001. the heir of a baron for his barony 100 marks, 
and the heir of a TOS. 700 ſhillings for every knight's fee; 
and ſo in proportion o. 

NoTwI1THSTANDING theſe reliefs of baronies and earl- 


Teaures. 


doms are called the old relief, we have before ſeen, that in 


the time of Glanville ſuch reliefs were not fixed by law, but 


depended on the pleaſure of the prince, and therefore muſt 


have been a ground of continual diſcontent ; the knight's 


relief here preſcribed i is the fame as it was in Glanville's 


time ?. 
In caſes where the heir was within age at the death 
of his anceſtor, it was provided 1, that the lord ſhould 


not have the ward of him, nor of his land, before he 


had taken. homage of him. This was in confirmation 
of the common law ſtated by Glanville , and was 


R Capitali zee e 1 Ch. 3. 
„ Ch. 8. Tl = Vid. ant. 129. 
* Vid, ant. 127. 


now 
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char. V. now enacted for better ſecurity of heirs againſt their lords; 
| 925 ye namely, that befbre che lord ſhould" Have benefit of the 
g wardſhip, he ffould be bound to two things: ft, to war: | 
rant the land to the heit; 2dly, to acquit him from ſervice; 
and other duties to be done and paid to All other lords; both 
which the lord was bound to do, if he had accepted homage 
of his tenant. It x was moreover declared, in confirmation 
likewiſe of the common law, that when ſuch à ward cart 
of age, that i is, to twenty- one years, he ſhould have his in- 
hefitance without relief, and without fine. Notwithſtand: - 
ing ſuch heir within age was made a knight, and fo might 
be judged fit to do tlie ſervice of a knight himſelf, it was 
provided, that though this might diſcharge his perſon from 
ward, yet his land ſhould remain in the coy of his lord 
till he came of age d. | 
Tax obligation to reſtore. the EIT to the heir, : 
without deſtruction or waſte, was aſcertained more pre- 
| ciſely, though in the ſpirit of the old common law r. It 
was enjoined *, that the keeper of the ſand (that is, the g guar- 
dian of ſuch an heir within age) ſhould only take reaſonable 
iſſues, and reaſonable cuſtoms and ſervices, without making 
deſtruction and waſte of his men, his villains, or his goods. 
Where a committee of the cuſtody of the king's ward, whe- 
ther he was the ſheriff, as was then uſual, or any other 
perſon, was guilty of waſte or deſtruction, he was to 
make recompence 3 and the land was to be committed to 
two diſcreet men of that fee, who were to account for the 
iſſues. Likewiſe, where the king gave or ſold the cuſtody, 
and waſte was done, the cuſtody was to be forfeited, and 
to be committed to two perſons of that fee, as before men- 
tioned. It was alſo directed, that thoſe who had the cuſto- 
dy of the land of ſuch an heir, ſhould, out of the iſſues 
and profits thereof, keep up the houſes, parks, warrens,. 
ponds, mills, 3 other things e to the land, 
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4 Mag. chat. 0. 4 | ct. 4. 
Vid. ant. 114, 115. + Is. © 


and 
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and ſhould deliver to the heir, when he game of Gall (wn; CHAP, v. 
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all his land, ſtored with ploughs and other implements, at Food 


leaſt in as good condition as he received it in, It was pro- 
vided, that all the abgye-mentioned regulations ſhould be 
obſerved in the cuſtody of archbiſhoprics, biſhoprics, abbies, 
priories, churches, and dignities yacant that belonged to the 


king; with this exception, that the cuſtody of rhem wasing- 


ver to be ſold. As to abbies not of the king's founda- 
tion, it was declared i, that the patrons of them, if they had 


the king's charters of - adyowſon, or had an- ancient tenure 
or poſſeſſion, were to bare te me of then during their 


vacancy. 

Ix addition to theſe ike it I ee * 
as it had been before held at the common law, — heirs 
| ſhould be married without diſparagement . 

SEVERAL abuſes of purveyance as well as of tenures were 
removed or corrected. No conſtable of a caſtle or bailiff : 


was to take corn or cattle of any one who. was not an inha- 


bitant of the town where the caſtle was, but wag to pay for 
the ſame; and even if the owner was of the ſame town, it 


was to be paid for in forty days. No couſtable of a caſtle 


was to diſtrain a knight to give money for. keeping caſtle- 


guard, if he would do it in perſon, or cauſe it to be per- 


formed by ſome other who, was able, and he could ſhew a 
reaſonable excuſe for his own omiſſion; if a perſon liable to 
caſtle-guard was in the king's ſervice, he was, for the 


time, to be free from caſtle-guardr. No ſheriff or bailiff 


of the king was to take any horſes. or carts fot the king's 
uſe but at the old limited price; i. e. ſays the ſtatute, for 
a carriage and two horſes, 10d. per day; for three horſes, 
14d. per day: the demeſne cart, however, or ſuch as was 
for the proper and neceſſary. uſe of any eccleſiaſtical perſon, 


or knight, or' any _ about his demeſne lands, was to 


Mag. Char. ch. 33. * Ch. 19. 
* Ch. 6. Vid. ant. 116. * Ch 20. 


remain 
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remain exempt, as had been by the ancient law. Again, 
neither the king nor his bailiffs or oſſicers were to take the 
wood of any perſon for the king's caſtles, or other neceſ- 


 faries to be done, but by the licence of the owner. Theſe 
limitations upon ſervices of tenure and upon purveyance 


were preat benefits to the ſubje&, and tad Protected bim 


| againſt theſe arbitrary claims. 


- CERTAIN declarations were made as to the nature of 
tenure, in ſome inſtances. The king's prerogative in caſes | 
of ward was declared in the following manner. If any | 
held of the king in fee-farm *, or by ſoccage, or in burgage, 
and held lands of another by knight's ſervice, the king was 
not, by reaſon of ſuch fee-farm, ſoceage, or burgage-tenure, 
to have the cuſtody of the heir, nor of the land holden of 
the fee of another; nor was he to have the cuſtody of ſuch 
fee-farm, ſoccage, or burgage, except knight's ſervice was 
due out of the ſaid fee- farm; nor was the king, by occaſion 
of any petit ſerjeanty, by a ſervice to pay a knife, an arrow, 
or the like, to have the cuſtody of the heir, or of any land 
he held of any other perſon by knight-ſervice® ;; all which 
ſcem to be only more explicit declarations ef what the com- 
mon law was thought to be before ©. 

Ir was deemed proper to guard againſt ſuch concluſions 


as might be founded on the above, or on any other prero- 


gative, in caſe of baronies eſcheating to the crown ; it was 
therefore declared, that if any man held of an eſcheat, 


as for inſtance, of the honour (for ſo it was in ſuch caſe 


| called) of Wallingford, Nottingham, or any other eſcheat, 


being in the king's bands and being a barony, and died, 


his heir ſhould give no other relief to the king than he did 


to the baron, when it was in his hands; nor ſhould he do 


© * Mag. Chart. ch. 21. ſame land had been lett to farm 
That is, an inheritance witha  ® Ch. 27. 


rent reſerved in fee, equal to, or at © Vid. ant. 115. 


eaſt o fourth of that or Pp the 
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any other ſervice to the king than he ſhould have done to 
the baron. The king was to hold the honour or barony as 
the baron held it, that is, of ſuch eſtate, and in ſuch man- 


ner and form, as the baron held it; and he was not, by 


occaſion of ſuch barony or eſcheat, to have any eſcheat but 
of lands holden of ſuch barony; nor any wardſhip of any 
other lands than what were holden by knight's ſervice of 
ſuch barony, unleſs he who held of the barony held alſo of 
the king by knight's ſervice in capite d; from which it ap- 
pears, that he who held of the king muſt hold of the penſon 
| of the king, and not of 18 honour, Ow. manor, or 

\ ſeignory e. | 

THESE proviſions about, 1 tures were Coma by one 
which was deſigned for the preſervation of tenures in their 
priſtine vigour and importance. We have ſeen what altera- 
| tion had gradually taken place in the original ſtrictneſs with 

— which alienation of land had been reſtrained ; ſo that as the 


law now ſtood where the tenure was of a common perſon, 


the tenant might in many caſes make a feoffment of part 
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thereof, either to hold of himſelf, or of the chief lord. A 


ſeoffment of the latter kind ſeemed no way prejudicial to 
the lord, who {till ſaw the land in poſſeſſion of a perſon who 
was his homager : . but when the tenure was reſerved to the 
feoffor, the homage, as far as regarded that portion of the 
land, paſſed frem the lord to the feoffor. Theſe ſubinfeu- 
dations, as they, in a degree, ſtript the meſne lord of his 
ability to perform his ſervices, were found very prejudicial 
to the objects of the feudal inſtitution; and therefore the 
following regulation was made 8, namely, that, for the fu - 
ture, no freeman ſhould give or ſell any more of his land, 
than ſo as what remained might be ſufficient to anſwer the 
ſervices he owed to the lord of the fer. 

In what manner this prohibition affected tenants in 
capite, has been ſomewhat doubted. Some have held, 


that the law never allo - ed tenants in * to alien with- 


| 432 1 * an. © * Vid. ant. 43. 104, 103. 
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out a licence from the king, and paying a fine: ſome, that 
after this act, land ſo aliened without licence was forfeited 
to the king. Others again held, that the land, in ſuch 
caſe, was not forfeited, but was ſeiſed in the name of a 


_ diſtreſs, and a fine was thereupon paid for the treſpaſs; of 


which latter opinion is lord Coke. This queſtion remained 
undetermined for the ſpace of one hundred years, when it 
was ſettled by ſtat. 1 Ed. III. c. 12. which declares that the 
king ſhould not hold ſuch land as forfeit, but that a reaſon. 
able fine ſhould be paid in the chancery. 
Bor in the cafe of common perſons who aliened in vio- 


lation of this prohibition, the law was different ; for it is 


the common opinion, that the act was interpreted in this 
manner; when a tenant aliened part of his land contrary 


to this act, the feoffor himſelf, during his life, could not 


avoid it; but his heir, after his deceaſe, might avoid it by 


force of this act; but if the heir had joined with his an- 


Mortmain. 


ceſtor in the feoffment, or had confirmed it, neither he nor 
his heirs could ever avoid it; and if the heir had entered 


under the ſanction of this act, the alienee of part might 


plead, that the ſervice whereby the land was helden, could 


de ſufficiently provided ſor out of the reſidue; upon which 


iſſue might be taken. There are many precedents where 
this proviſion had been ſo tried, before the ſtatute of quiz 
emptores, 18 Ed. 1. which' repealed this prohibition, and 
gave every one free liberty to alien his land in part, or in 
the whole®, with a reſervation of the ſervices to > the chief 


lord. Nr! 4 


OrnkR nb which: the * of tenures was de- 
ſeated, were alienations in mortmain; for in conſequence 
of theſe, the military ſervice decayed, and lords loſt their 


fruits of tenure. Lands given to religious houſes continued 


in an unchangeable perpetuity, without deſcent to an hoir; 


and thereſore never produced the ee of * 


SLES. 


Wy. 


_eſcheats 
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landholders would inſert a clauſe in the deed of feoffment, HEN RY i. 


qudd licitum fit donatori rem datam dare, vel vendere cui 
voluerit, exceptis VIRIS RELIGIOSIS . It was now endea- 


| youred to put a ſtop to theſe gifts by a general proviſion; 


which was conceived in a way beſt calculated to meet the 


devices then made uſe of to elude the force of reſtrictions, 
| ike that juſt mentioned. It was ordained that * it ſhould 


not, for the future, be lawful for any one to give his land 
to a religious houſe, and to take back again the ſame land 


to hold of that houſe; nor, on the other hand, ſhould it 


be lawful for a religious houſe to take lands of any one, 


Th and leaſe- them out to the donor. Moreover, if any one 


was convicted of giving his land to a religious houſe, the 
gift was to be void, and the land was to accrue to the lord 


of the fee. This proviſion is abridged, and the effect of it 


declared by the ſtatute of mortmain in the next reign !. 


« Of late,” ſays that act, it was provided, that religious ; 
* men ſhould not enter into the fees of any, without 


« licence and will of the chief lord of whom ſuch fees be 
“ holden immediately ;” becauſe if they did, the lord 


would claim them as forfeit. It is plain from this chapter 
of Magna Charta, particularly from this expoſition of it, 
that gifts of land to religious houſes were thereby prohibited 


generally, that is, even in caſes, where the religious houſe 
did not give the land back to hold of the un nt veſts it 
to themſelves in their own hands w. 


 AMoNG other ſeverities attending tha condition of Dec. 


tenures, that which related to the dower and marriage of 


widows was not the leaſt. It ſeems from the following 


paſſages, that ſome impediments were thrown in the way 


of their juſt rights, which are not noticed in any docu- 
ment we have hitherto met with. It was declared, that 9 


i Bract. fol. 13. ” FILL 
* Ch. 36. m 2 loſt. 74, 75. 
Vor. I. * Widow, 


* 
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widow %, immediately after the death of her. huſband, 
ſhould, without any difficulty, have her maritagium e, and 
inheritance; and ſhould give nothing for her dower, her 
marriage, or her inheritance, which her huſband and ſhe 
held the day of her huſband's death; by which muſt be 
meant ſome eſtate in frank-marriage, or conditional fee. 
She was, moreover, to continue, if ſhe pleaſed, in the chief 
houſe of her huſband, unleſs it was a caſtle, for forty days 
(called her quarantine) after his death; within which time 
her dower, if not aſſigned before, was to be aligned 
to her: and when ſhe departed from the caſtle, a 
competent houſe was forthwith to be provided for her, 
where the might have an honourable reſidence till the 
aſſignment; and in the mean time ſhe was to have 
reaſonable eſtovers of common. For her dower ſhe was 
to haye aſſigned to her a third part of all. the lands of her 
buſband which were his during the covertyre, unleſs where 
it happens that ſhe was endowed of Jeſs at the church-door. 
By this deſcription. the widow's dower was enlarged; for 


aſſent of their lord. 


in the time of Glanville, it was to be a third of ſuch land 


3 RLIS THESE - 13159 ; 
(RT... | 
Lord Coke interprets this paſſage 
us; + Widows are without diffi- 
«*culty to have their marriage (that 
is, to marry where they will, with- 
<< out any licence or aſlent of their 
. lords). and their inheritatice,” &c. 
a conſt ruction which has two ſtrong 
reaſons againſt it. For, firſt, marita- 
gium is generally uſed by the writers 
of this period for an eſtate in frank- 
marriage, and coupled as it here is 
i fs it ſeems to require 


with W teen 
that ſenſe. 2 ly, This conſtruction 


is directly contrary to the latter part 


„of this va chapter of Magna Charta, 
here it is expreſely declared that 
widows H not marry without the 


Coke found it convenient to comment 
away the meaning of this pafſage 
alſo, which he has done ia theſe 
words: That is to be underſtood 
„ where ſuch licence of marriage in 


Indeed, lord 


4 caſe of a common perſon was due 


«« by cuſtom, preſcription, or ſpecial 
** tenure; and this expoſition is ap- 


proved by conſtant and continual 
e uſe and experience, et 


uſe op timmus in- 
* terpres legum .coſugtude.” (2, Inlt, 
r3.) The latter poſition I admit 
moſt fully, and beg leave, upon the 
authority of it, to oppoſe the teſt'. 
mony of Bracton and Britton 10 
that of our author, It is laid down 
by both of thoſe writers, as will be 
ſhewn in its proper place, that this 
was the general law of the land; tho 
do not mean to diſpute, but that 
the law in lord Coke's time might 
be as he has delivered it in this 


place. This is one ttrong inſtance, 


among many others, that our beſt 
writers have fallen into the error of 
canvaſſing points of ancient law up- 
— principles and ideas wholly . 


only 
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only as the huſband: had at the time e CHAR Y. - 
It was ordained; that no widow ſhould be diſtrained to HENRY . | 


marry, if ſhe choſe to live ſingle; provided ſhe would 
ive ſecurity not to marry without the licence and aſſent 
of the king, if ſhe: held of the crown; nor without the 
aſſent of her lord, if the held of a common perſon: which 
laſt provifion was in er n e 8 of the com- 
mon law, . 

THESE points concerning tenures, and the icke * 
landed property, were aſcertained by the Great Charter. 
The rernainder of this ancient piece of legiſlation is taken 
up in reforming the modes of OY and OY the 
adminiftration of juſtice.  - 

_ - NoTHING more required mitigation den the er with 
which the king's debts were in thoſe times exacted and 
levied. This made it neceſſary toy declare, that neither the 


king nor his bailiffs ſhould feize any land or rent fora 


debt, ſo long as the goods and chattels were ſufficient, and 
the debtor was ready to ſatisfy the demand. Further, the 


pledges of ſuch a debtor, ſays the ſtatute; ſhall not be wy | 


ſtrained, ſo long as the principal is of ſufficient ability; 
they are only to be anfwerable in his default; and they 


may, if they pleaſe, have the lands and rents of the debtor 


to n W nee Set have Kwan * 

him. 1 1 

Wyre che kings'd dakar! dies; the birig 4 is be! pre- 
ferred in payment of debts by the executor. If, ſays the 
charter, any one that holds of the king a lay fee'* ſhout 
die, and the ſheriff or baihiff ſhews the letters patent of 
the king's fumrhons for a debt due to the king, the ſheriff 
or bailif may attach and inventory all the goods and 


* 


chattels of the deceaſed that are found within the fee, to 


the value of the debt, by the view of lawful men; N 
that —_ 270 be n till the king . 


* Vid. ut beo. » Ch. 8. ch. 18, 
Vid. ant. 117. _ * Per wiſum Jegalium hominum. 


S 2 aſter 8 


** 
' 
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CHAP. v. after that, the reſidue is to remain to the executors, to 

i perform the will of the deceaſed: if nothing is due to the 
king, then all the chattels are to go to the uſe of the de- 
funct (that is, to his executors or adminiſtrators), ſaving, 

' ſays the ſtatute, to his wife and children their reaſonable 
parts; the latter part of which proviſion does, not ſeem 
to remove any of the difficulties which were before no- 
ticed in the-text of Glanville upon the ſubject of teſta- 
ments 

A veRr plain rule of the common law was enforced by 
a declaration *, that no man ſhould be diſtrained to do more 

| fervice for a knight's fee, or for any freehold, than was pro- 
perly due. This proviſion would not have been neceſſary, 
unlefs the remedy by diſtreſs had been lately abuſed, to 
compel a compliance with unjuſt demands. 

Tat moſt intereſting part of this famous charter, as 
viewed by a modern reader, are the proviſions for a better 
and more regular adminiſtration of juſtice. The effects 
of theſe are ſeen even in the preſent ſhape of our judicial 

m_ polity, to the formation of which they obe yery 

=_ -» **confiderably. | | 

| Conmunia placi- TEE firſt of theſe regulations ordains, that communis 


ia non ſeguantur 


curiam noftrem. Placita non ſequantur curiam noftram, {ed teneantur in ali- 
quo certo loco* ; the ſenſe of which ordinance is, that ſuits 
between party and party ſhall no longer be entertained in 
the curia regis (whoſe ſtile, during this reign, was properly 
placita quæ ſequuntur- regem), which always followed his 
perſon, and might be held in ſeveral different places in the 
ſpace of one year, to the great inconvenience of ſuitors, 
4 jurors, witneſſes, and others; but ſhall be debated in 
ſome certain ſtationary court, where perſons concerned 
may reſort at all times _ proſecuting and defending their 
ſuits. | 
Tx operation of this proviſion muſt have had an immedi- 
ate influence upon the two great courts of the king; namely, 


1 Vid. ant. 131, 12. Ch. 10. © Ch. 1x, Vid, ant 37. 
| | that 
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that held before himſelf, and that which, though a part of 
it, was called the exchequer; ſor as both theſe attended 
the king wherever he reſided, all ſuits there between par- 
ties were interdicted by the words of this law; and the 
former remained a tribunal for diſcuſſion of criminal mat · 
ters only; the latter for the cogniſance of cauſes concerning 
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the revenue; while common pleas, as they were to be held 


in ſome certain place, ſeemed, naturally enough, to devolve 
upon the bench, or juftitiari: de banco, which had been 


lately eſtabliſhed at Weſtminſter, in aid of the two former | 


_ courts, as we have before ſeen. From this period, the 

bench, or, as the return was, coram juftitiariis ugſtris 
aud Weſtmongfterium (to diſtinguiſh it from the king's 
court, which fat at the Tower, and removed with his per- 
ſon), grew into more conſideration; and in after-times, as 


it became the ſole and proper juriſdiction for communia pla- 


cita, was thence denominated the common<pleas, In what 
manner the other two courts recovered a ſort of cogniſance 


in common ſuits between parties, by means of different 


fictions, will be ſeen hereafter. 

IT was endeavoured to render the provieding by aſſiſe 
ſtill more expeditious, by ordaining juſtices to go a circuit 
once every year to take aſſiſes, inſtead of waiting till the 


juſtices itinerant eame; which latter were perhaps not 


very regular, or, at leaſt, not wiſhed by the great barons 
to be very regular in their circuit, as they exerciſed a ju- 


Juftices of aſſiſc. 


riſdiction of a magnitude and extent that controuled the 


franchiſes of lords who had inferior courts. The ſtatute 
directs, that aſſiſes of novel diſſeiſin and of mortaunceflor 
| ſhall not be taken but in their ſhires; > whereas we have 


ſeen, that writs of aſliſe and mortauneeſtor were return- 


able in Glanville's time coram me vel juſtitiis meis ", in 


the curia regis, or court before the king; but this was 


now altered, and they were for the ſuture to be taken in 
the following manner. The king, or, in his abſence out 
of the realm, the chief juſticiar, was to ſend juſtices into 
every county once a-year; and theſe, together with the 

.- Ch. Io: w Vid, ant. 178. 190. 


knights 
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CA. v. knights of W the aſſiſes there *. Such 
BENR 1 ML. matters as the juſtices could not determine on the ſpot, were 
| to be finiſhed in ſome other part of thecircuitz and ſuch as, 
on account of their difficulty, they could not determine at 
all, were to be adjourned before the juſtices of the bench, 
and there decided. This is faid to be the firſt appointment | 
of juſtices of affiſe ; in conſequence of which theſe writs 
were ever after made returnable coram juſtitiariis noftris ad 
afpjas, cum in partes illas wenerint, De. Aſſiſes de ultima 
prefentations *, which hitherto had been taken in the king's | 
courts, that is, coram me vel j»ftitiis meis, were, for the 
future, to be heard before the juſtices of the bench only, 
and there finally determined; a proviſion which may be 
thought to be founded in abundant - caution, when it had 
been before declared, that gommon pleas, of which this 
was certainly one, ſhould not follow the king's court. 
WHILE order was taken for aſcertaining and governing 
the king's courts, ſome attention was given to the juriſdic- 
tion of the ſheriff, where matters of leſs moment were 
agitated with ſome ſolemnity. The county court was to 
be held” only from month to month, that is, not more 
frequent than once a month; and in counties where the 
interval of its ſitting had been greater, that was ſtill to 
continue. The ſheriff or his bailiff was not to hold his 
tourn in the hundred more than twice a- year, namely, 
after Eaſter and Michaelmas, and that in the uſual and 
accuſtomed place; and the view of frank-pledge was to 
be held by the ſheriff at Michaelmas. This laſt proviſion 
was in order to keep up the old conſtitution ſo admirably 
contrived for preſerving the peace, and the due order 
* By the charter of John, the have been conſidered as the repreſen- 


hae aſſiciated with the juſtices 


weie to be four, choſen by the coun- 
ty; and the aſſiſes were to be taken 
on the day, and at the place of the 
county court. This delegation of four 
by the county reminds us of the an- 
tient practice, when Judgments were 
given per axes comitatits probot homi- 
nz: d. The later practice ſeemed to 
$ Vid. ant. 84- Vid. 


Black. Chart. le Bar. 8. 


tative of ſuch antient tribunal; for in 
the Capitula Baronum they Qipulated, 
that none elſe (except the jurors and 
parties) ſhould be ſummoned to the 
taking of ſuch affiſcs 4. This is pro- 
bably the origin of the preſent aſſe- 
ciation in the commiſſion of aſſiſe. 
5 Ch. 75 
Y Ibid. 3 
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of che decennaries. It was enjoined, that all men's.liber- 
ties ſhould be maintained as in the reign of Henry II.; 

and that the ſheriff ſhould take no more for his frankpledge 
than was allowed in that reign. It is cautioned, in this 


ſame chapter, that the ſheriff ſhould ſegk no occaſion or 


pretence either for holding his court oftener than is there 
directed, or taking any unreaſonable fees. Thefe injune- 


| tions about the ſheriff's court were dictated probably by 


the jealouſy that lords of franchiſes entertained. concerning 

their own courts, mah which the ſheriff too much inter- 
fert 

Tu practice of . was conſidered, * the uſage 


of the common law. in ſome inſtances was adjuſted and 


confirmed. It was, endeavoured, by declaring the law 
more fully on that ſubject, to prevent all abuſe of the mieri- 
cordia, or amercement, that uſed to be inflicted on ſactatores, 
or ſuitors, who were guilty of default or miſconduct in 
cauſes. A freeman, ſays the ſtatute , ſhall. not be 
amerced for a ſmall default but after the manner of tlie 
default; and for a greater in proportion thereto, ſaving; to 


him, in the language of Glanville, his contenememt, or 


countenance : with reſpect to a merchant, ſaving to him, 
in like manner, his merchandize; and to a villain, except 
he was the king's villain, his wainage : from which pro- 
viſions it appears to have been the intention that thefe 
amercements ſhould not be the complete ruin of a man. 
For the ſame reaſon alſo it was declared, that none of 'the 
ſaid amercements ſhould be aſſeſſed but by the oaths: of 
honeſt and lawful men of the vicinage. Earls and batons, 
ſays the charter, are not to be amerced but by their peers 
(which was done either by the barons of the exchequer, 
or in the court coram rege, in both which the juſlices-were 
| peers of the realm*), and according to their default; nor 
is a clerk to be amerced in proportion 10 his ſpiritual be- 
„ Ch. 14 ri. fol. a6; v. Gi. 0 


. nefice, 
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nefice, but after his lay-tenement, and, in like manner, 


only according to his default ©: All theſe proviſions" were 
only to affirm and give a ſanction to ancient uſages, ſome 
of which have been before mentioned : upon this clauſe, 
however, was afterwards framed the writ de moderata 
miſericordid, for giving remedy: te to a party who was excel- 
fively amerced. 

Tux form of trial was intended to be adjuſted by" the 
following regulation, though the preciſe meaning of it has 
occalioned ſome doubt: Nullus balliuus de cetero ponat 
aliquem ad legem manifeflam, nec ad juramentum ſimplici 
loqueld ſud, fine teftibus fidelibus ad hoc induftis*. Whe- 
ther this means, that the defendant ſhould not diſcharge 
| himſelf by his own oath alone, without the oaths of other 
perſons ſwearing to their belief of his aſſertion; or, that 
no defendant ſhould be put to wage his law, unleſs the 


plaintiff ſupported his /oquela, or declaration, by credible 


winefles, or, as they were afterwards called, /eFatores ; 


has been a queſtion with ſome writers. Several paſſages 
in BraQton ſeem to favour the latter opinion; and Fleta 


explicitly declares this to be the meaning of the provi- 
ſion ; if ſo, moſt probably the practice of bringing into 
court the /eFatores of the plaintiff, was eſtabliſhed by this 
clauſe. The defendant making his law by the oaths of others 
ſwearing with him, was an old uſages, in criminal 
caſes at leaſt, and as ſuch is mentioned by Glanville; 
but it is not ſpoken of at all by that writer as a 
mode of proof for a defendant in civil ſuits ; though we 
hall have occaſion to mention it frequently in that light 
upon the authority of Bratton. From the manner in 
which the latter author ſpeaks of a defence per legem, it 
ſeems to have been long in uſe: and from this paſſage in 
Magna Charta, we muſt conclude that it had been adopted 
from criminal to civil actions n. after the time of 


Delicti. © Vid. ant. 137. Ch. 38. Flet. 137. * Vid. ant. 195. 198. 


. 
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Glanville. The ſectatorec, in this ſenſe, conſtitute ano—-— CHAP. v. 
ther novelty, of which there is no mention in Glanville, N 11. 
When it had become the practice to admit /eFatores, for fo | 
they alſo were called, to make the defence, it appeared rea- 
ſonable enough to require, as Magna Charta here does, 
that certain perſons ſhould,” in like manner, be brought to 
male out the plaintiff's caſe. It may be conjectured from 
the name, that both theſe ſets of perſons were originally 
choſen from the ſectatoret, or ſuitors of court, who were 
there preſent, ready to W . . of * court 
as might ariſe. = 
Or all the proviſions made by this ne for the ſecu- Nullu« liber 
rity of the perſon and property of the ſubject, none hass 
ſo much engaged the attention and claimed the reverence 
of poſterity as chap. 29, which contains a very plain and 
explicit declaration as to the protection every man might 
expect from the laws of his country. - No freeman ſhall 
« be taken or impriſoned ;. or be diſſeiſed of his freehold, 
s or liberties, or free cuſtoms; or be outlawed, or exiled, 
« or any otherwiſe deſtroyed ;” © nor will we paſs upon 
« him” (ſays the ſtatute, in the name of the king), that 
is, he ſhall not be condemned in the court, coram rege ; 
nor will we ſend to him,“ that is, he ſhall not be con- 
demned before any other commiſſioner or judge“; niſi per 
legale judicium parium ſuorum, vel per legem terre, that is, 
by a lawful trial: either that by jury, which it was in- 
tended to promote and patronize; or by the ancient modes 
long known to the law of the land; namely, thoſe men- 
tioned juſt before, per legem manifeftam, per juramens 
tum, per duellum, or whatever it might be: though, in a 
larger ſenſe, per legem terre may comprehend every lawful 
proceſs and proceeding, in contradiſtinction to that of trial 
by jury. The ſtatute goes on and ſays, nulli vendemus, 
nulli negabimus, aut differemus rectum vel Juſtitian ; where» 


go lord Coke i interprets the words, mittemus. 2 loft 46. 
* r ſuper eum ibi mus, nec ſuper eum 
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| Precipe i in ca- 


HISTORY. OF THE 


by the king in his own perſan declares, that he will neither 
| — 1 — ane wan due adwiniſration of the 
| hw. 


AMONG. the . for 6 halle 
muſt be mentioned that reſpecting the writ of pracipe in 
eapits: hreue quod dicitur, ſays the charter, Pracipe in 


capite de cætero non fal alicui de aliquo libera tenemento, unde 


Glanville's time &, the regular way was, that for land held 


Sheriff's crimi- 


nal judicature. 


but alſo well verſed in the law, it was thought pr 
ordain u, that no ſheriff, conſtable, eoroner, or 


of a private lord foits ſhould. be. commenced. in the lord's 


court, and that only writs concerning land. held in copite 


| ſhould be returnable in the kings court. This courſe 


ſeems to have been ſometimes not adhered to, and a writ 


of Pracipe for lands held of a private lord uſed to be 


brought ſometimes in the curia regis, | as if the land was 


held in capite. It was to prevent this prejudice to the 


lord's court, that the above proviſion was made; and ſince 


that, all writs of right of land held of any other than the 
king, have been invariably brought in the lord's court, 


though they might afterwards be removed by pone. That 
this proviſion was aimed only at writs of right, and not 


at other precipes, is expreſsly declared by Bratton). 


Tnkszk were the regulations ordained for the ſettlement 
and improvement of our law relating to property, and the 
adminiſtration of civil juſtice. Some few proviſions were 


made regarding our criminal law, though not 1 the ſame 


u ue with the former. a 

As the diſtribution of juſtice, ts that which 
concerns the lives and perſons of individuals, ſhould be in 
the hands of perſons not only of diſcretion and judgment, 


er bai- 


1 By rectum, according to lord Coke, great end to be attsined vy thoſe 
is benified. examination and enquiry, means. 2 Toft. 56. | 
being a mean, a right line, by which * Vid. ant. 172. 
men were to be directed; by juffti- 1 Bradt. fol. 281. 
tiam, 2 compulſory method of exe= ® Ch. x5. 
cuting the judgments of law, or the 


uff 
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n dat ſhould held pleas of the crown: it is CHAP. V. 
held, — ey ey OD 


riff to hear and determine theft and other felonies Was 
entirely taken away. But this alteration could not have - 
been made by force of this ſtatute alone; it muſt be remena- 
bered, that, in the time of Glanville, theft was not 
among the placita corone, but was trietl hy the ſheriff. 
In the time of Bracton, we find it was reckoned among 
the placita corone ; and this change of its nature was 
neceſlary, before the preſent clauſe of Mag ua Charta could 
have the effect of removing it. from the juriſdiction of the 
ſheriff, as a plea of the crown, Whether this new deno- 
mination took place before or after the paſſing of Magus 
| Charta, or in what period between the times of Glanville 
and Bracton, it is not eaſy or neceſſary to determine, 
This proviſion has been, conſtrued to apply only to heating 
and determining; and therefore it was held, that the ſhe- 
riff's power to take inditments of felonies and miſde- 
meanors, as well as the coroner's to take appeals, ſtill 
remained unimpeached; and in truth both were exerciſed for 
many years after, till a particular ſtatute * was made to 
aboliſh the laſt remains of the criminal juriſdiction belong- 
ing to theſe ancient common-law judges. . 
I łx was declared, that a woman ſhould not bring any ap- 
peal of death, except of the death of her huſband, in the 
following words : 64 No one ſhall be taken or impriſoned 
© on account of the appeal of a woman brought for the 
« death of a man, except for the death of her huſband” 
which is one, among many other articles of this ſtatute, 
that is only a confirmation of the common law *. 


r bdbave 20 of the death of © n 
* Vid, ant. 128, | of ber anceſtors; but this opinion 
P 1 Ed. IVV. c. 2. ſeems to have no foundation, and 
4 Ch. 34- ; What has been laid before the rea- 


Lord Coke, in his Commentary on der in another place, ſhews the lar 
this chapter, has laid it down, that a. to have been quite otherwiſe. Vid. 
woman before this ſlatute " might ant. 199, 200. 2 Inſt. 68. 
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HISTORY OF THE 
Tux writ de odjo et atid was rendered more attainable 


vn th HII. than it had hitherto been. It was ordained that this 


ect _ 


| The writ de ed wit, in future, ſhould iſſue gratis, and ſhould never 


be denied. This is the firſt mention of this writ by 
name, though it has been alluded to in a former part of 


_ this Hiſtory*. This writ was one of the great ſecu- 
Tities of perſonal liberty in thoſe days, It was a rule, 


that a perſon committed to cuſtody on- a charge of homi- 


cide, ſhould not be bailed by any other authority than that 


of the king's writ; but to relieve a perſon from the miſ- 
fortune of lying in priſon till the coming of the juſtices in 
eyre, this writ uſed to be directed to the ſheriff command- | 


ing him to make i inqui 1fition, by the oaths of lawful men, 


whether the party in priſon was charged through malice, 


utrùm rettatus fit odio et atid ; and if it was found that he 


was accuſed odio et atid, and that he was not guilty, or that 
he did the fact /e defendendo, or per infortunium, yet the 


ſheriff, by this writ, had no authority to bail him; but the 
party was then to ſue a writ of tradas in ballium, directed to 


the ſheriff; whereby he was commanded, that, if the pri- 
ſoner found twelve good and lawful men of the county 
who would be mainpernors for him, then he ſhould deliver 
him in bail to thoſe twelve. The writ, or inquiſition de 
odio et atid had a clauſe in it, ni indictatus vel appellatus 
fuerit coram juſtitiariis ultimo itinerantibus ; ſo that the 


Inquiſition was not in ſuch caſe to be taken*. We ſee 


how important it was, that this writ ſhould be attainable 
with as little expence and trouble as poſlible, to avoid the 


oppreſſion of malicious proſecutors. 


As to the forfeiture and eſcheat of lands for felony, it was 
declared, that the king would not hold them for more than 
a year and a day, and then they ſhould go to the lords of the 
fee "; which was nothing more than the language of the 
law bikers: x, 


r Ch. 26. 8 „ Ch. 22. 
5 Vid. ant. 198. * Vid. ant. 120. 
* Brack. 122, b. 123, 4. b. 


Ir 
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Ir was declared, that eſcuage det be ben v ur ts Yes CHAP. V. 
wont in the reign of Henry II. This is the laſt proviſion HENRY | um. 


of this famous charter; and is followed by ſome ge 
declarations and renunciations dictated by the ſolemnity of 
the occaſion. The liberties and free cuſtoms belonging to 


all perſons, ſpiritual or temporal, are ſaved; and the king 


declares, that * all the cuſtoms and liberties aforeſaid, 
« which we have granted to be holden within this our 
realm, as much as appertaineth to us and our heirs, we 
&« ſhall obſerve; and all men of this our realm, as well 


« ſpiritual as temporal, as much as in them is, ſhall obſerve 


« the ſame againſt all perſons in like wiſe.” For this 


grant of their liberties, the barons, biſhops, knights, free- 


| holders, and other ſubjects, granted a ſubſidy ; and then, 
ſays the king, © we have granted to them, for us and our 


« heirs, that neither we nor our heirs ſhall attempt to do 


« any thing whereby the liberties contained in this char- 
ter may be infringed and broken. And if any thing 
&« ſhould be done by any one contrary thereto, it ſhall be 
“ held of no force or effect. 

To theſe ſolemn and repeated declarations reſpecting the 
| ſanity of this charter of liberties, is added hiis reftibus, 
containing a liſt of the greateſt names in the kingdom: 
for as in theſe times no grant of franchiſes, privileges, 
lands, or inheritances paſſed from the king but by the ad- 
vice of his council, expreſſed under Bis teftibus, this was 
thereby rendered an act of the king, attended with every 
formality that could poſſibly render it binding. In this 
conſideration of it, it is properly charta, or a charter; 


though in that form it received likewiſe the authority of 


parliament. To the end of the charter, as it ſtands in 
the ſtatute-book, is ſubjoined the confirmation of it before 
mentioned to have been made in the * year of 
Edward I. . 


7 Ch, 37. 
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before accuſtomed to have *. 
relation to the foreſts made by Henry H. As to thoſe made 


HISTORY OT THE 
Tun Chorta de Foreſts is likewiſe! taken from the rb!f 


f 8 of 25 Edward J. and has a confirmation of that date prefixed 
A. de Fo- to it, ſimilar to that prefixed to Magnus Charta. This 


charter, though of infinite importance at the time it was 
made, contains in it nothing ingeneſtiu 0 a modern law- 


yer, any further than as it gives ſome ſpecimen of the na- 


tare of the inſtitution of Foreft Law, and the burthens 
thercby brought on the ſubject. In this light, the Charter 
of the Foreſt is a curious remain of antient e It 
contains ſixteen chapters. 

Tin firſt chapter of this charter direQed n al foreſt 


- which had been afforeſted by Henry II. ſhould be viewed 


by good and Jawful men; and if it was proved that he had 
any woods, except the demeſne, turned into foreſt, to the 

prejudice of the owner's wood, it was to be forthwith diſ- 
afforeſted; but the royal woods that had been made foreſt 
by that king, were ſtill to remain, with a ſaving of the 
common of hetbage, and other things which any one was 
This was the proviſion in 


by the kings Richard and John, they, unleſs they were in 


me king's own demeſnes, were to be forthwith ifaffo- 


reſted *, The charter directed, that all archbiſhops, bi- 
ſhops, abbots, priors, earls, barons, knights, and free te- 
nants, having woods in foreſts, ſhould have them as they 
enjoyed them at the firſt coronation of Henry II. and ſhould 
be quit of all purpreſtures, waſtes, and affarts, made therein 


before the ſecond year of Henry III.“ Thus far were li- 


mits fixed to the extent of foreſts; and after theſe provi- 
fions a clauſe is added, by which all offences therein were 


| pardoned. 


Ix point of regulation i it was sd chat renden, or 
rangers, ſhould go through the foreſt to make their regard, 
or range, as was the uſage before the firſt coronation of 


Oh s. 2 Ch. 3. b Ch. 4. 


Henry 


mr 45 s S Aa n 


Henry II.. The inquiſition, or view ſor e or ex- e 
peditation of dogs, was to be had when the range was made, ur a. 
that is, from three years to three years; and then it was to 
be done by the view and teſtimony of lawful men, and not 
otherwiſe, A perſgn whoſe dog was found not lacved, was 
to pay three ſhillings. No ox was to be taken for lawing, 
23 had been before cuſtomary but the old law in this point 
of expeditation was to be obſerved, namely, that three 
claws of the fore- foot ſhould be cut off by the ſkin: and, 
after all, this expeditation was to be performed only in ſuch 
places where it had been cuſtomary before the firſt coro · 
nation of Henry II.“ It was ordained that no foreſter, 
or bedel, ſhould make Lotal, or gather gerbe, oats, or any 
corn? whatever, nor any lambs, or pigs; nor make any 
gathering at all, but upon the view and oath of twelve 
rangers, when they were making their range. Such a 
number of foreſters was to be aſſigned, as ſhould be thought 
neceſſary for keeping the foreſt . It was permitted to every 
freeman to agiſt his own, wood, and to take his pannage 
within the king's foreſts and for that purpoſe he might free- 
ly drive his ſwine through the king's demeſne woods; and 
if they ſhould lye one night in the foreſt, it ſhould be no 
pretence for exacting, on that account, any thing from the 
owner*, Beſides the above uſe of their own woods, freemen 
were. permitted to make i in their woods, land, or water within 
the foreſt, mills, ſprings, pools, marlpits, dikes, or arable 
grounds, ſo as they did not incloſe ſuch arable ground, nor 
cauſe a nuiſance to any of their neighbours : they might 
alſo have ayries of hawks, ſparrow-hawks, falcons, eagles, 


. RR 


| and, herons; as likewiſe, the honey found in their own 
woods!. Thus was a degree of relaxation given to the 
FR: ordinances * William the Conqueror, who had 
OD TOBIN, fs eit LO eee 
4 Ch. 6. 40 515 f n Cb. = 
__ © Bladun. I Ch. 13. 
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appropriated the lands of others to the purpoſe of making 

them foreſt; the owners thereof were now admitted into a 

| ſort of partial enjoyment of their own property. | 
Ir was permitted that any archbiſhop, biſhop, earl, or 


baron, coming to the king, at his command, and paſſing - 


through the foreſt, might take and kill one or two of the 
king's deer, by view of the forefter if he was preſent; if 
not, then he might do it upon the blowing of a horn, that 
it might not look like a theft. The ſame might be done 
when they returned *. No foreſter, except ſuch as was a 
foreſter in fee, paying a ferm for his bailiwick, was to take 
any chiminage, as it was called, or toll for paſſing through 
the foreſt; but a foreſter iy fee, as aforeſaid, might take one 
penny every half-year for a cart, and a halfpenny for a 
horſe bearing a burthen ; and that only of ſuch as came 
through by licence to buy buſhes, timber, bark, and coal, 
to ſell again. Thoſe who carried bruſh, bark, and coal 
upon their backs were to pay no chiminage, though it was 
for ſale, except they took it within the king's demeſnes!. 
' Parr of this charter conſiſted of matters relating to the 


judicature of the foreſt. It was ordained, that perſons 


dwelling out of the foreſt ſhould not be obliged to appear 
before the. juſtices of the foreſt, upon the common or 


general ſummons ; but only when they were impleaded 


there, or were pledges for others who were attached for the 
foreſt ®. Swainmotes (which were the courts next below 


thoſe of the juſtices of the foreſt) were to be held only 


three-times in the year; that is, the firſt at fifteen days be- 
fore Michaelmas, when the. agiſtors came together to take 
agiſtment in the demeſne woods; the, ſecond was to be 
about the feaſt of St. Martin, when the agiſtors were to re- 
ceive pannage: and to theſe two ſwainmotes were to come 
the foreſters, verderors, and agiſtors, and no others, The 
third ſwainmote was to be held fifteen days before St. John 


* Ch, ar. 1 Ch, 14. „ch. 2. 


Baptiſ. 


V 


caſtellan, or other, was to hold plea of the foreſt, whe- 


lar to, and founded on a like policy with one in Magna 


when he came into thoſe parts to hold the pleas of the fo- 


_ gated.} It was ordained, that no man ſhould thenceforth 


priſoned a year and a day, and then diſcharged upon 


ks. ack, f ³ĩ ww 


lawed for the foreſt only, — be in the bog 18816 
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Baptift ; and this was pro feenatione befliarum ; ; to this CHAP. V. 

were to come the verderors and foreſters, and no other; ; 2 

and the attendance of ſuch perſons might be compelled by 

diſtreſs. It was moreover directed, that every forty days 

throughout the year, the foreſters and verderors ſhould 

meet to ſee the attachments of the foreſt tam de viridi 

gudm de venatione, as well for vert as venifon, by the 12272 

ſentment of the ſame foreſters. | 
 SWAINMOTES were to be kept in thoſe counties only 

where they had uſed to be held v. Further, no conſtable, 


ther of vert or veniſon (which was a prohibition ſimi- 


Charta about theft); but every foreſter in fee was to at- 
tach pleas of the foreſt, as well for vert as veniſon, and 
preſent them to the verderors of provinces; and after they 
had been inrolled and ſealed with the ſeal of the verde- 
rors, they were to be preſented to the chief foreſter, or, as 
he was afterwards called, the chief juſtice of the foreſt, 


reſt, and were to be determined before him®, The pu- Puniſhments. 
niſnments for breach of the foreſt! law were greatly miti- 


loſe either life or limb? for hunting deer; but if a man 
was convicted of taking veniſon, . he was to make a a PEO 
vous fine; and if he had nothing to pay, he was to! = 


pledges; which if he could not find, he was to abjure | 
the realm a. Such were the tender mereies of the foreſt 
laws! Beſides ſuch qualifications of this rigorous ſyſ⸗ 
tem, it was ordained, that thoſe who, between the time 
of Henry II. and this king's coronation, had been out- 
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krined. 
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without any hinderance or danger, fo as they found good 
_ pledges that any would not _ ep within the 


foreſt”. | 


'Tarss were "the regulations a by. the Charter of 


the Foreſt ; 3 which concludes with a ſaving claufe in fa- 


vour of the liberties and free cuſtoms claimed by any one, 
as well within the foreft, as without, in warrens and other 
places, which they enjoyed before that time. To the 


whole is ſubjoined a hke confirmation as that to Magee 
Charta, in the 25th year of Edward I. eg 


„ rok of the Cores Ohnrin, eee, 


the Foreft were put under the great ſeal, and fent to the 


archbiſhops, biſhops, and other dignified eccleſiaſtics, to 
be ſafely kept; one of which remained in Lambeth pa- 
lace till a very late period. It is faid, however, that Hen- 
ry, when he came of age, cancelled, in a folemn manner, 
both thoſe charters at a great council held at Oxford; 
and that be did this by the advice of Hubert de Burgh, 
chief juſticiary, who, of all the temporal lords, was the 
firſt witneſs to both the charters. Notwithſtanding this, we 
find in the 38th year of this reign, A. D. 1254, a folemn 
aſſembly was held in the great hall at Weſtminſter, in 
the preſence of the king; when the archbiſhop of Can- 
terbury and the other biſhops, apparelled in their ponti- 


_ ficals, with tapers burning, denounced a fentence of ex- 


communication againſt the breakers of the liberties of the 
church and of the realm, and particularly thofe contained in 
the Great Charter and Charter of the Foreſt; and not only 
againſt thoſe who broke them, but alſo againft thoſe who 
made ſtatutes centrary thereto, or who ſhould oh rue them 
when made, or preſume to paſs any judgment againſt 
wem; all which perſons were to be conſidered as if/ 
fatto excommunicated : and if any ignorantly offended 
therein, and, "MN mand. did not reform within 


© Ch. 8. to have been among the papers of 
* Ik is mentioned by Burnet 3 La ud. 18 
fifteen 
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ENGLISH LAW. 
fiſteen days, and make ſatisfaCtion to the ordinary, he was 


to be involved in that ſentence*. We ſhall ſee, in the ſuc- 
ceeding reigns, how often theſe two charters were folemnly 


recognized and confirmed both by the king and parlia- 


ment. 


Tas firſt public act which preſents itſelf in the ſtatute- 
book after the two charters, is the fatutum Hibernie de 
cobæredibus, 14 Hen. III. which, from a confideration of 


the matter and manner of it, has been pronounctd not to be 


a ſtatute . In the form of it, it appears to be an inſtruc- 


tion given, by the king to his juſtices in Ireland, directing 
them how to proceed in a certain point where they en- 


tertained a doubt. It ſeems, the juſtices itinerant in that 


country had a doubt, when land deſcended to ſiſters, whe- 
ther the younger ſiſters ought to hold of the eldeſt, and do 


homage ta her for their ſeveral portions, or of the chief 
lord, and do homage to him; and certain knights had been 


ſent over to know what the practice was in England in 


ſuch a caſe. The following is ſtated as the uſage of Eng- 


land at that time, agreeing with what is laid down borh by 


Glanville and Bracton*. If any one holding in capite died, 


leaving daughters co-heireſſes, the king had always re- 


ceived homage of all the daughters, and every one of them 


held in capite of the king; and accordingly, if they were 
within age, the king had ward and marriage of every one. 


And again, if the deceaſed was tenant to any other lord, and 


the ſiſters were within age, the lord was to have the ward 
and marriage of every one; but with this difference, that 
the eldeſt only was to do homage for herſelf and her ſiſters; 


and when the younger fiſters came of age, they were to do 
their ſervice to the lord of the fee by the hands of their eldeſt 
liſter: the eldeſt, however, was not on that abcount to 


exact of the younger homage, ward, or any other mark 


of lubjection; 3 for they were all equal in conſideration of 


© Vid. Pickering's Statutes. : | * Vid, ant. 89. 
* Ola Abridg. Tit. Homage. ; 
22 "a | law, 
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law, and toned as one heis any; to the inheritance : 
and ſhould the eldeſt have homage of her ſiſters, and de- 
mand wardſhip, the inheritance would be in a manner di- 
vided; fo that the eldeſt ſiſter would be /imul et ſemel ſeig- 


' nioreſs, and tenant of the inheritance, that is, heireſs of her 


own part, and ſeignioreſs to her ſiſters; which could not 
well confiſt together; the law allowing no other diſtintion 
to the eldeſt ſiſter but the chief manſion. Beſi des, if the 


eldeſt ſiſter ſhould receive homage of the younger, ſhe would 


be ſeignioreſs to them all, and ſhould have the ward of them 
and their heirs; which was always guarded againſt by the 
policy of the law, that never entruſted the perſon or eſtate 
of a minor to the cuſtody of a near relation; which is 
the very reaſon given by Bracton / why the younger Uſers 
fhould not be in ward to the eldeſt *®. | 
Tux other ſtatutes made in this reign are the proviſiones, 3 
or flatutum de Merton, 20 Hen. III. and the ſtatute de an- 
no biſſertili, 21 Hen. III. after which there appears none 
till the 51ſt year of this king. 7 
Tux ſtatute of Merton contains eleven chapters, which 
are arranged with as little order as thoſe of Magna Charta. 
The ſeveral alterations or confirmations of the law thereby 
made were as follow. We have juft ſeen what proviſion 
had been made on the ſubject of ward and marriage by 
Magna Charta - To ſecure lords in this valuable eaſualty, 
it was now further ordained, that when heirs were forcibly 
led away, or detained by their parents or others, in order to 
marry them, every layman who fhould ſo marry an heir, 
fhould reſtore to the lord who was a loſer thereby the value 
of the marriage; that his body ſhould be taken and im- 


priſoned till he had made ſuch, amends; and further, | 


till he had ſatisſied the king for the treſpaſs. This provi- 
fion mots: heirs within the age of og a8 to _ 


y Bras. 85. i 5 made there, may very Tues . 
| he litieaultion of the Engliſh come an object of conſideration in 
bow into en and the Progreſs + it another place. | | 
of 
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| of fourteen, or above, and under ful age, if ſuch an heir CHAP: v. 
married of his own accord without his lord's licence, to HENRY Mt 


defraud him of his marriage, and his lord offered him rea- 


ſonable and convenient marriage without diſparagement ; 


it was ordained that the lord ſhould hold the land beyond 
the term of his age of twenty-one years, till he had received 


the double value of the marriage, according to the eſtima- 


tion of lawful men, or according to the value of any mar- 
riage that might have been B ' fide offered, and oe 
a certain value in the king's court. - 

Tuus far the intereſt of lords was Werkel The fol- 
lowing proviſion was to protect infants againft an abuſe of 
_ this authority in their lords. If any lord married his ward 


to a villain or burgeſs where ſhe would be diſparaged, the | 


ward being within the age of fourteen, and fo nat able to 
conſent, then, upon the complaint of the friends, the lord 
was to loſe the wardſhip till the heir came of age; ; and the 
profit thereof was to be converted to the uſe of the heir, 
under the direction of her friends. But if the heir was 
fourteen years old and above, ſo as to be by law of capacity 
to conſent to the marriage, then no penalty was ro enſue 
Again, if an heir, of whatever age, would not conſent to 
marry at the requeſt of his lord, he was not to be compelled; 

but when he came of age, and before he received his land, 


he was to pay his lord as much as any would have given for 


che marriage; and that, whether he would marry or not: for 


as the marriage of an heir within age was a lawful profit 


to the lord, he was not to be wholly deprived of it but 
was to be recompenſed in one way or other b. 


So ux further provifion was made reſpecting dower. It 


was provided by Magna Charta, that widows ſhould give 
nothing for their dower : in order ſtill further to ſecure to 
them a ready aſſignment of dower, it was now ordained, 


chat perſons convicted of deforeing widows of their en | 


ch | N 0 
| AT an 166 * 5g - ſhould 
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CHAP. V. ſhould pay in damages the oo of FR dower, from the 
| He Y ul. death of the huſband up to the time of giving, Judgment 


for recovery thereof; and they were moreover to be in mi- 
fericordi4 to the king ©, Becauſe it had. been doubted, whe- 
ther, as a widow received her dower in the condition it was 
when her huſband died, ſhe ſhould not leave it in like man- 
ner to the reverſioner in the condition it was at her death; 
to remove this doubt, it was ordained, in favour of widows, 
that they might bequeath the crop upon their lands held i in 
dower, as well as that upon their other lands *. 
UsuRr, which we have before ſeen * was treated with 
little lenity by our old law, was now put under a particular 


_ reſtraint. It was provided, that uſury ſhould not run 
_ agaiuſt any perſon within age, from the death of his anceſtor, 


whoſe heir he was, until he arrived at bis full age: a provi- 
fion which was dictated, no doubt, by the conſideration that 
the profits of the infant's lands went to his guardian during 
the wardſhip, and that he was thereby diſabled from paying 


the annual intereſt. This new regulation was to be without 


any prejudice to the principal and the intereſt which had 

accrued in the life-time of the anceſtor. | 5 
ArRovisiox made about commons of paſture was of 

great importance to lords of manors. When, a lord, hav- 


ing great extent of waſte ground within his manor, inſeoffed 


any one of parcels of arable land, it was uſual for the feoffee 


to have common in ſuch waſtes, as incident to his feoff - 


ment: and this was upon very good reaſons: for as the 
feoffee could not plough and manure his ground without 


beaſts, and they could not be ſuſtained without paſture ; 


the tenant uſed to have this allowance of common for his 
beaſts of the plough as appendant to his tenancy; and from 
thence aroſe common appendant. Right of common, 


therefore, was founded upon the general intereſt of agri- 


_ culture, and the particular one of the lord, whoſe land was 
” thereby cultivated and improved. We have ſeen t, that a 


<Ch.t, Ch. 2. a 0 Ch. 3. 5 Ant. p. 149. 
| | remedy 
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remedy by aſſiſe had been deviſed to maintain tenants in S HAP. Pp. v. 


poſſeſſion of this right : but, it ſeems, this remedy had been Sr Ul. 


puſhed too far, and began to encroach upon the demeſne 


and original right of the lord; who, having ſuffered bis 


tenants to range at large over his waſtes for which he had 
not yet found any uſe, could hardly appropriate-any part 
thereof without the imputation of encroachment an his 


| tenants, and being liable to an aſſiſe of difſeiin of common 
of paſture. To prevent ſuch uſurpations upon the ford, 


and adjuſt the reaſonable claims both of lord and tenant, 


the following regulation was made: that when ſuch feof- 
fees brought an aſſiſe of novel diſſeiſin for the common 
of paſture, and it was therein recognized before the juſtices, 


that they had as much paſture as was ſufficient for their 
freeholds , and that they had free ingreſs and egreſs from 


their freehold to their paſture; then the perſon againſt 


whom the aſſiſe was brought ſhould go quit for all the 
lands, waſtes, woods, or paſture, which he had converted 


to his own uſe. But ſhould it be alledged that they had 
not ſufficient paſture, nor ſufficient ingreſs or egreſs, the 
truth thereof was to be enquired of by the aſliſe; and if it 
was found as alledged, then they were to recover their | 
ſeĩ ſin by vie w of the jurors, and the Aer was to be 
amerced, as in other caſes*. | Fo 
THE adminiſtration of juſtice was aided by a law con- 


cerning repeated diſſeiſins, or, as they were afterwards 


called, re-difſeifinr. It was ordained, that when any per- 


ſon recovered ſeifin of his frechold, before the juſtices in 


eyre, by aſſiſe of novel diſſeiſin, or by confeſſion of the 
diſſeiſors, and ſeiſin had been delivered by the ſheriff; if the 
lame diſſeiſors again diſſeiſed the ſame tenant oſ the ſame 


freehold, and were convicted thereof, they ſhould forthwith 
be committed to priſon, till they were diſcharged by the 
xing upon payment of a fine. The way of bringing ſuch 


contemners of the law to puniſhment is thus directed by 


Ad tenementa ſua. E Chap. 4. 


the 
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CHAP, V. the n When complaint was made at the king s court, 
4 ed h 4 
HENRY in. the parties injur were to have the king s writ directed to 


the ſheriff, in which a relation was to be made de diſeiſs ina 
faftd ſuper diſſe nam, of a diſſeiſin upon a diſſeiſin; and 
the ſheriff was to be thereby commanded, that he, taking 
with him the keepers of the pleas of the crown b, and 
other lawful knights, ſhould go to the place in queſtion, 
and there, in their preſence, by the firſt jurors and other 
neighbours and lawful men, make diligent inquiſition of 
the matter: and if the party was convicted, he was to be 
dealt with as before mentioned; if not, the plaintiff was to 
be amereed. The ſheriff was not to entertain ſuch a plaint 
without the king s ſpecial command, namely, by writ, 
What is here ſaid of lands recovered in aſſiſe of novel dif 
ſeiſin, extended to thoſe recovered by aſſiſe of mortaun- 
ceſtor, or in any proceeding per juratam *. 
A alteration was made in the limitation of time for 
bringing certain writs. In a writ of right, as the Jaw had 


been for ſome Years, a defcent. might be conveyed 2 tempore 


Henrici regis ſenioris; but i it was now ordained, that there 
ſhould be no mention of ſo diſtant a time, but only 2 tem- 
pore Henrici regis avi noſtri. Writs of mortauncę or, de 
nativis, and de ingreſſu, (a writ which had lately ſprung up, 
and of which more will be ſaid hereafter) were not to exceed 
ultimum redditum domini regis Johannis patris noftri in Ange 
liam, king John' 5 laſt return from Ireland into England; 
nor writs of novel diſſeiſin, primam transfretationem domini 
regis Henrici, gui nunc N, in V. aſconiam *, * 


k Vid. «nt. where theſe are ſup- 


poſed to be the coroners of the county, 


i Ch. 3. 

„ Ch. 8. 
Henry l. began his reign A. D, 
1100; Henry i. A. D. 1154. 


King John went to Ireland in the 
22th year of his reign, and returned 


the ſame year; between that and the 


goth Henry III. were about 2 
years, Henry III. went into Gal- 


cony for the firſt time in the gth year 
of his reign; ſo that there were - 
bout fifteen years between that and 


the ſtatute of Merton. {2 Inſt. 94, 


95.] Writs of mortaunceſtor before 
this act were poſt frimam coronationem 
Henrici II. which was z0th October, 
1154. Thoſe of novel diſſeiſin were 
foft ultimam transfretationem Regis in. 
Normanniam, which was in 1184, the 
30th year of his reign, Vid. ant. 189. 


BEFORE 


a ENG LUIS H LAV. 


BeroRE another chapter of this ſtatute is mentioned, it 
may be convenient to recollect, that there were two kinds 
of ſuits; ſuit real, as it was afterwards called, and ſuit 
ſervice. Suit real was, in reſpect of reſidence, due to a 
leet, or tourn; ſuit ſervice was, by reaſon of tenure of 
land, due to the county, hundred, wapentake, or manor 
whereunto. a court baron was incident. Every one who 
held by ſuit ſervice, was required to appear in perſon, becauſe 
the ſuitors were judges in thoſe courts; and if he did not, 
he would be amerced; which was a heavy grievance; for 


it might happen that he had lands within divers of thoſe 


ſeigniories, and the courts might all be kept in one day; 
therefore, as he could attend perſonally only at one place, 
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it was provided by this act, that every freeman who owed 


ſuit to the county, trithing *, hundred, wapentake , or to 


the court of his lord, might freely make his attorney to do 


ſuit for him o. This permiſſion did not enable him to do 
the ſame at the leet, or tourn, becauſe he could not t be 
within two leets, or two tourns v. 

Ir is recorded in the ſtatute of Merton, * the que- 
ſtion about the legitimacy of children born before wed- 

lock was ſtill agitated between the clergy and common 
lawyers; the former maintaining their legitimacy, accord- 
ing to the conſtitution of pope Alexander; the latter al- 
ledging this to be contrary to the common law; as hath 
been mentioned before 1. The biſhops. now urged in 
council, that when the king's writ of baſtardy was directed 


to them, to enquire whether a perſon born before wedlock 


was entitled to the inheritance, they neither could nor 
would give any anſwer thereto, becauſe the queſtion was 
put in a ſpecial way, and not in the form required by the 
church, which was general, whether baſtard or not; and 


therefore, to make an end of the e and the diff 


m A diſtrict containing three be: © Ch. 10. 
dreds.  Þ 2 laſt. 99. 
Another name for a hundred. * Vid, ant. 8g. 


culty 


Of ſpecial 
baſtardy. 


nk. v, culty at once, they prayed. the nobles to conſent, that all 


barons in council aſſembled, and by this the practice was 
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HENRY 1. ſuch as were born before matrimony; ſhould, conſiſtently 


with the law of the church, be deemed legitimate, and be 
intitled to ſucceed to the inberitance, equally: with thoſe 
born within wedlock . But the ſtatute ſtays, omnes comites 
et barones und voce reſponderunt, qudd-nolunt leges Anglie 


mutari, quæ hucuſque iſitatæ ſunt, et approbate'*,” This 
point of difference between the canon law and the law 


of the land did not reſt here. In the ſame year, a ſolemn 
agreement was made between the king, biſhops, and 


ſettled, as will be ſhewn when we come to ſpeak more 
particularly on the ſubject of. baſtardy. The nobles, Who 
reſiſted the inclination of the eccleſiaſtics with ſuch firm- 


neſs, had no ſcruple to propoſe an innovation which had no 
object but to accommodate theſe potent landholders, at 


the gxpence of the liberty of the ſubject; but in this they 
were oppoſed by the king, who: refuſed his conſent: the 


propoſal was, that they might impriſon in a priſon of their 
dn all perſons that were bom ne anc. in their rom 


and vivaries*. 

In the next year, "Ron ballons in the Ratute-book a 
public inſtrument which is intitled, the ſtatute de Anno 
Biſſextili, 21 Hen. III.; but which is, in truth, nothing 
more than a ſort of a writ, or direction, to the juſtices of 
the bench, inſtructing them how the extraordinary day 
in the leap-year was to be reckoned, in caſes where perſons 


had a day to appear at the diſtance of a year, as on the 
eſſoin de malo lecti, and the like: It was thereby directed, 


that the additional day ſhould, n W wr which 


This piece of canonical juriſ- | fined to the caſe of fach women, 
prudence is actually adopted in the whom the lather, at, that perio. 
law of Scotland. They conſider the might have married. Erſk. Prin. b. 1. 
Tubſequent marriage as having been tit. -k ſc. 37. 
entered into when the child was Ch. 9. 
begotten; and therefore it is con- 1 Ch. 11. 


went 
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3 be ann as ae, an and ſo. of courſe 
within the preceding year. | 


AFTER this, there are no 8 (except 8 oy 


tion. of the charters 38 Henry III. which has been men- 


tioned already) till the fifty-firſt year of this king. Dur- 
ing this interval of thirty years, great progreſs was made 


towards bringing the law to that ſtate of conſiſtency and 


learning to which it arrived in this, reign; there is alſo the 
ſtrongeſt proof that the treatiſe of Bracton was written 
within this ſpace of time; and that the account of the 
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law given by that author, does not include the alterations 


made therein by the ſtatutes paſſed in the 51ſt and 52d 


years of this king. It ſeems therefore the moſt, natural 


order, to poſtpone the conſideration of; thoſe ſtatutes till 


we have taken a view of the previous ſtate of the law; from 


whence we may proceed to the alterations made ane by 


thoſe ſtatutes. 

Tuis view of the law, as it ſtood, towards the * of 
the preſent reign, will include in it not only a fuller account 
of what has been before delivered from the authority of 
Glanville, but likewiſe the numerous additions, variations, 
and improvements that had been made ſince his time. 
This will be extracted, as we promiſed, from that great 
ornament of our antient. juriſprudence, the treatiſe. of 


Bracton, from which ſuch parts will be ſelected as are 


thought beſt ſuited to the deſign of this Hiſtory of our ju- 
dicial polity. As the plan we here propoſe will lead us to 


reconſider all or moſt of the topics which were examined 


in the reign of Henry II. it will be very difficult to avoid 
the appearance of repetition. This will be guarded againſt 
as much as poſſible; and we truſt that the reader. will 
| be ſatisfied that no ſubject is brought before him a ſecond 
time, but where the nature of the enquiry and the progreſs 
of the Hiſtory made it abſolutely neceflary. 


* Vide poſt, 
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Wr ſhall begin our ſhort view of the law in this reign 
with ſome obſervations on the rights of perſons. The 
ranks of freemen are ſtated by Brafton to he theſe ; dukes, 
earls, barons, magnates, or vavaſors, knights, and thoſe 
who were plain freemen. Vavaſors, he ſays, were perſons 
magne di ignitatis, and were ſo called ?anquam vas ſortitum 
ad VALETUDINEM *. The condition of ſervi, or villani, as 
they were commonly called, is more particularly deſcribed 
by this author than by Glanville, and the nature of that 
ſtate may be tolerably well collected from his account of it. 
The ſervus, though. he was generally « conſidered as in po- 
teftate domini, and not ſui juris; yet, as to life and limb, 
he was intitled to the protection of the law. The lord 
might take from his villain every thing he had, even his 
principal piece of property, which was uſually bis wayna- 
gium, or implements of huſbandry ; the rule being, that 
quicquid per ſervum acquiritur, id domino acquiritur y. Theſe 
ſervi did not eſcape from their condition by going off the 
land of the lord, if they continued in the habit of return- 
ing; and ſometimes they uſed to be permitted to abſent 
themſelves for a length of time from the lord's lands, and 
employ themſelves in trade, upon paying to the lord a fine 
called chevagium, or chiefage, as an acknowJedgment c of 


| their ſubjection and villenage. But if they left the lord' 


land without returning regularly, or ceaſed to pay. their 
chevagium, they were then conſidered as fugitives; and 
when they were once beoome fugitive, they were to be 
purſued and demanded by the lord, both within liberties | 
and without ; for which purpoſe the aid of the king's ofli- 
cers might be had : and after ſuch claim had been made, 
the /ervus, though he was not taken till after a year had 
elapſed, might be detained; but if no ſuch claim had been 
made, then, at the end of a year, the ſerous would be 
privileged, and conſidered as free. So ſtrictly was claim 


* Brad. 5.b » id. 6. © Ibid. 6. b. 
required 
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mquicad to be made, that if the lord, after ** lapſe of 
three or four days only, without making any claim, had 
taken him any where extra villenagium ', beyond the limits 
of his villenage, he would have been mile to an action 
for the impriſonment. 


Ir ſeems, that villains in che king's 3 were of dif- 


ferent kinds. There were thoſe who had been ſuch-before 
the Conqueſt, and who, i in conſequence of the polity then 
eſtabliſhed, were permitted to hold their land in villenage*, 
by villain and uncertain ſervices, and who were to do 
every thing which their lords commanded. them. But in 
the diſorder of that revolution, many freemen were diſ- 
poſſeſſed of their lands by che lords to whom: they were 
allotted, and were afterwards permitted to hold them 
in villenage, with the burthen of doing ſome villain 
offices, which however were certain and ſpecified. Theſe 
perſons were, according to Bracton, ſometimes called glebæ 
adſcriptitii, becauſe, ſo long as they did the appointed ſer- 
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vices, they had the privilege not to be removed from the _ 


land; and were indeed freemen: for though they did vil- 


lain ſervices, yet it was not in their own perſonal right, 
but on account of their tenement, which was held in vil- 
lenage, though, ſays Bracton, a. ſort of privileged ville- 
nage ©. © There wag,” fays the fame authority, “another 


60 holding i in the king's demeſne manors, which was by. 


hs ſame villain cuſtoms and. ſervices. as the former, 
«and yet was not villenage ; ; nor were the tenants. ſervi: 
nor did they derive their title from the Conqueſt, as 
« the' former did, but by covenant with their lords; ſo 

« that ſome of them had charters,; and ſome not; and 


te theſe, if ejected, might recover ſeiſin by aſſiſe, which 


none of the former could. Beſides theſe, there were 


« allo tenures by loccage, and knight's ſervice, in the 


4 © Bien opt tac 10% tt out "| „ Vide ante, p. 49. 
« of his ſtate of villenage,” er be- » Bradt, 75 8 
youd the lord's villain-tetritor rx. eros 
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Of villenage. 


HISTORY or "THE 


« kitiy's demefties.” Theſe latter, ſays Bracton, were ex 
novo feoffamentts and hot Congueſtum ; by which he ſeems 
to intimate his opinion as to the origin of the two principal 


tenures, chofe in ſoccage, aud by knight-ſervice *. 


A. VILLAIN might alſo become free by münühühon; 
which was afolemn and expreſs act of declaring him free. 
There were other 40s of the lord which were, conſtrued 
to amount to a declaration of A villain's liberty, becauſe 
they put him into a condition incompatible with a ſtate of 
ſervitude. Thus, if a lord was to receive homage of his 

villain, or ſhould, without any 'exprefs manumiſſion, give 


and to his villain, Bußendum et tenenum liberè to him and 


his heirs, though no homage was done, ſuch gift was con- 
fidered as an intimation that the donee ſhould become a 
freeman. Nevertheleſs, if 'a gift was made to hold per 
liberum ee it was otherwiſe ; there being, accord- 
ing to Bracton, a difference between holding liber and per 
liberum ſervitium for as a tenure in villenage would 


not make a freeman a villain, ſo a holding by free ſervice 


would not make a villain Trees W i was preceded by 
homage *. | 

- "BRACTON peaks of two orders of villains: namely, thoſe 
who held in pure villenage, and thoſe who held in villain 


 forcage. In the former, the ſervice was uncertain and in- 


determinate ; ſo that the villain, according to his expreſ- 
fion, did not know in the evening what was to be done in 
the morning, but was to do every thing that was com- 
manded him : in the latter, the ſervice was certain; and 


yet the holding was not /iberum tenementum, or freehold. 
Neither of theſe could alien their lands, 2s trecholders 


could; and if they did, it might be recovered. at law: 
but the way in which a villain ſockman was to make a. 
transfer of his eſtate, was this: he was firſt to make a 


ſurrender of it to the lord, or, if he was not preſent him- 


2 Bract. 7. b. ldid. 24. b. | * hid. 46. 
ſelf, 
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ſelf, to his ſtewards, and from his hands the conveyance 
was to be eee purchaſer; and this was conſidered 
as the gift of the lord, in whom, and not in the villain 
ch the freehold reſidedꝰ . Bracton does not ſay 
Whether thoſe who held in pure villenage had even the 
power of transferring their lands in this limited way; and 


it ſhould ſeem, they had not yet obtained ſuch privilege. - 


Wx are enabled to ſpeak more particularly of tenures 
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Of free ſervices. 


than we did in the reign. of Henry I.; they had now be- 


come more defined, were better underſtood, and treated 
with much more refinement, - Tenure depended on the 
| ſervices reſerved at the time of the feoffment; and there- 


fore, to underſtand the nature and variety of tenures, it 


will be neceſſary to conſider more particularly the clauſe 
of reddendum, by which the ſervices were reſerved in deeds 


of feoffment. When a donation was made by a pri | 


_ perſon, it was uſual to expreſs in the deed; with ſome pre- 
ciſion, whatſoever wus to be rendered to the donor in 
compenſation for the thing given. Thus a gift was made 
| ſometimes pro Bomagio et ſervitio, for homage. and ſer- 


vice; ſometimes for ſervice only, without homage. If it 


was intended to create a knight's fee, the proper reſerva- 
tion would be pro homagio et ſervitio ; but in the creation 
of a ſoccage-tenure, it would not be ſo proper; as fealty 
only, and not homage, was due for ſoccage-land; and in- 
deed ſhould homage have really been done, yet this would 
not entitle the chief lord to wardſhip and marriage; for 
ward and marriage did not ſo properly follow the homage, 


as the ſervice; which in fact, and which alone, made a 


tenure, either military or ſoccage. Thus it often happened 
that homage was not required even in military tenures; as 


where one made a gift to his eldeſt ſon and heir, or a bro- 


ther to à younger brother, ſuch gifts were uſually made 


without reſerving homage, leſt the donor ſhould be ex- 


2 gertieui. n Bract. 26. 


cluded 
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ws! — "as ned Mie — 
poſt mortem meam de capitalibus daminis pro ſervitio quod 


ad illam terram pertinet. When the ſervice was reſerved 
in this way, the elder ſon might be heir to the younger, 
becauſe there was no homage to conſtitute a dominium : if 


the gift had been tenendam de capitalibus dominis, it would 


have excluded him from the wardſhip alſo. In like man- 


ner, if a gift was made by the father to the eldeſt ſon, 


whether ĩt was pro /ervitio or pro homagio, if it was to hold 
of the chief lord of the fee, and he died in the life of tlie 
father, the younger brother would ſucceed, and the father 


be excluded from the wardſhip; if he was a minor, the 


ward and marriage would belong to the . lor, and if 
of full age, the relief likewiſe *. 

Tre reſervation was ſometimes e ſo much Fn an- 
num at certain times, or faciendo ſuch and ſuch ſervices and 


cuſtoms, pro omni ſervitio, conſuetudine ſeculari, exactione, 
et demand, by which all ſecular demands that belonged 


to the lord in right of the tenement were remitted. 
It muſt be obſerved of ſervices and cuſtoms, that ſome be- 
longed to the lord of the fee, and ſome to the king, cor- 
reſponding with the diſtinction beforementioned between 


| ſuit ſervice and ſuit rea/*, Of the latter kind, ſays Bracton, 


were ſectæ ad juſlitiam faciendam, as in writs of right; ad 
pacem, to fit in judgment on a thief ; and pro aforciamento 
curie. To the donor of the land belonged ſuch ſervices 
as were due in recompence of the thing given, as rents, 
whether in gold or ſilver, in monies numbered; as if it ran 
reddendo inde per annum decem aurtos, argentevr;'or whether 
it conſiſted in fruits and profits of the ground, reddendo inde 


per annum decem cores tritici, four quarters of 2775 four 


Brat. 34. b. * Vid. ant. 265. 


barrels 


barrels of oil, or che Hie Sometin 
made optionally; as reddendo ind per annum ſo many 


#43 X 
Fat 
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best refervitio ad 
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gilt ſpurs, or fixpence, or a pound of pepper, on cumin, or 


wax, or a certain number of gloves; in which" caſes it! 
Was at the option of the tenant which of them he would 


pay. Some ſervices were to be performed to the lord of 


the fee, and conſiſted in doing ſome act at certain ſeaſons: 


unleſs ſuch ſervices were: ſpecified, they would not be de- 
mandable; as where it was ſaid, er faciendo inde ſectam ad 
curiam domini ſui, et haredum ſuorum, de quindend in 
quindenam, &c. or, faciendo inde ſo many ploughings or 
reapings, and the like; all which belonged to the lord of 
the fee, and were due out of and in right of his farms 
and tenements, and therefore were not perſonal, but feudal 
or predial ſervices. 

A PERSON might infeoff another to hold by ferjeanty, 


Of ſcij canty. 


which was of different kinds: ſome ſuch ſervices belonged 


to the lord who infeoffed; ſome to the king. Thus, for 
inſtance, when a perſon was to hold by the ſervice of riding 
with his lord m, or of holding the lord's pleas, or ſerving 
his writs within a certain diſtri, or feeding his dogs or 
hounds, keeping his birds, finding him in bows and ar- 


rows, or carrying them, and innumerable like ſervices ; 


all theſe were called ſerjeanties. Services being divided into 
ſuch as were called ferinfic and ſuch as were denominated 
intrinfic, all the abovementioned they conſidered in a parti- 


cular manner as intrinſie, becauſe they were of neceſſity to be 


expreſſed in the charter; and they were likewiſe reſeryed to 


the lord of the fee, and had not any reference to the king's 


army or the defence of the realm: in ſuch tenure no ward 
or marriage accrued to the lord, any more than in ſoccage. 
Theſe were uſually called petit ſerjeanty, to diſtinguiſh 


them from i as related to ol Tilly ane A aher of 


| BraQt. 35. | | „ Which tenznts, ſays "TY 
N were uſually called Red Knights, 


Vor. Ren "= 5 this 
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CHAP. v. this latter kind was", when a perſon was 0 by the ſer- 
HENRY Tr vice of finding one or more men to go with the king upon 
any military expedition with ſome kind of accoutrement; 

and from ſuch a ſerjeanty, whether held of the king or a 

private perſon, there were due to the chief lord the ward 
and marriage of the heir ©, 

11 was before ſaid, that he 1 ſervices which werd 

ſpecified in the deed were called intrinfic, This term and 
its oppoſite were not wholly confined to expreſs, that ſer. 

vices were, or were not in the charter; for ſome other ſer- 
vices, though expreſly named in the charter of feoffment, 

were termed forinfic, becauſe they belonged to the king, and 

not to the chief lord. Theſe were performed without 

the tenant appearing in perſon, for he might ſatisfy the 

king, ſome way or other, for the ſervice: they were due as 

accident or neceſſity made them requiſite, and were called 

buy various names. They were not only termed generally 
forinſic, as they belonged to the king, but had various 

other names of a more ſpeciſie import. They were ſome- 

times called ſcutagium, ſometimes ſervitium domini regis ; 
the meaning of which was this; they were called forinſc, 
becauſe the ſervice was done foris abroad, that is, extra 

fer vitium due to the chief lord; ſcutagium, becauſe it re- 

lated ad ſcutum, and the military ſervice; fervitium regis, 

becauſe it belonged to the king, and not to the lord; and a 

feoffment by either of theſe latter er was con- 
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It might be expected that Brac- 
ton | ſhould call this latter magna 
ſer jeantia, to diitinguiſh it from 
the other kind; but he does not. In 
another part of his book we are told 

this author, that ſerjeanty was di- 
vided into mggne and parva, with 
reſpe& to its value, and as it ſhould 
ſeem not with any diſtinction be- 
tween a ſervice performed to the 
king, and to x common perſon. This 
value appears not to have been very 


| accurately defined. He eye, that 


- 


Arbe to ſome, it was a great ſere 


jeanty it valued at 100 ſhillings; and 
thoſe, ſays he, might be called petit 
ſerjeanty that were worth half a mark. 
(87. b. 1 Whatever difference of opi- 
nion there was about the names, there 
ſeems to have been none about the 
conſequence of the reſpective ſer- 
vices, namely, in what caſes ward 
and marriage was demandable by the 
lord, and in what not, 
P Bratt. 25. b. 
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1 


ſubſtitute for ſervice, was to be N as by the ſer- 


vice of one knight's fee, or more; by the ſutngy of a hun- 
dred ſhillings; and the like. IN 9s 

THERE were other cuſtoms and dues which were nel- 
ther intrinſic nor forinfic, but were rather, ſays Bracton, 
concomitants of ſervices regal or military, and of homage. 
| Theſe were relief, marriage, and wardſhip, which need 
not be expreſſed in the charter; becauſe if homage and 
regal ſervice preceded, it followed that theſe belonged to 
the chief lord, whether it was a knight's ſervice, or a ſer- 
jeanty relating to the army. There were other cuſtoms 
and dues which, BraQton ſays, were not called ſervices, 


nor the concomitants of ſervices; as reaſonable aid to make 


the eldeſt ſon a knight, or marrying his eldeſt daughter; 


which aids were de gratid, and not de jure , and were in 


conſideration of the lord's neceſſities; for they were only 


to be demanded of his freemen in caſes of neceſlity, 
Theſe aids, too, were conſidered as perſonal, and not pre- 
dial; for they reſpected the perſon, and not the fee, as 


may be collected from the terms of the king's writ which | 


uſed to ifſue to the ſheriff, commanding him, quòd juſte 
et fine dilatione habere faciat tali rationabile auxilium de 
militibus liberè tenentibus ſuis in balliv& ſud, c. As 
theſe aids were not to be levied at the pleaſure of the lord, 
reſpect was to be had, in aſſeſſing them, to the circum- 
ſtances both of the tenant and lord, ſo as the lord might be 
relieved without oppreſſing the tenant; or, as BraQton ſays, 
quod auxilium accipienti cederet ad commodum, et danti ad 
honorem. | 

A MAN might be infeoffed by tra kinds of ſervices; as, 
by the ſerviee of one penny, and rendering ſcutage (that is, 


when demanded for particular occaſions, as before. men- 


» Bradt, 1 Vid. ant, 127. © BraQt. 36. b. 
| 5 2 | tioned, 
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f and by one or more of 5 ſerjeanties above 
noticed. If the render was to be only in money, without 
any ſcutage, or ſerjeanty ; or if two ſervices were required 
optionally, as to give ſome certain thing pro omni ſer- 
vitio, or a certain ſum of money; ſuch a holding was 


called foccage + but though it was only for the payment of 
one farthing, if ſcutage and regal ſervice were added 
thereto, or if any ſerjeanty was reſerved, it was conſidered 


as knight-ſcrvice*. The creation of all theſe tenures de- 
pended on the pleaſure of the feoffor; for whatever might 
be the ſervice he was bound to perform towards His feoffor, 
he might exact either more or leſs, &pon making a feoff. 
ment to another. Thus a tenant by knight's ſervice might 
infeoff another in ſoccage, or make a grant in villenage. 
Again, he might require knight's ſervice, though he held 
only in ſoccage* : and in ſuch caſe, as well as in others, 
the tenant was protected againſt the chief lord by the war- 


ranty of the meſne, who ſtood between them. 


Tas different kinds of tenure appear, from the abore 
enquiry, to be theſe: ſome were by military ſervice, ſince 
called knight's ſervice, others by ſerjeanty; for which ho- 
mage was to be done to the chief lord, becauſe of the fo- 
rinſic and regal ſervice, and of that which related ad ſcu- 
tum, and the military calls for the defence of the country. 


Another was a holding in foccagio libero, in free ſoccage, 


where the ſervice to the chief lord conſiſted in money, 
and nothing was due ad ſcutum et ſervitium regis : this 
was called ſoccage from ſoccus, a plough; becauſe the te- 
nants thereof were deputed, as it ſhould ſeem, merely to be 
cultivators of the ground. In this tenure the ward and 
marriage belonged io the neareſt relations; and though 
homage ſhould de fas be done for ſuch land, as it ſome- 
times was, the chief lord was not on that account intitled 
to the ward and marriage, as thoſe caſualties did not always, 


Brack. 37. b. e Ibid. 36. 6 
| | though 
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though they uſually did, follow homage. There was ano- CHAP; v. 
ther kind of ſoccage, called villain ſoccage, where homage HEN RY 111. 
vas never done, but only the oath of fealty was taken; 
the lord being intereſted to ſee that his villain did not, by 
any ſurprize, become his homager nw. | 
We are next to conſider the circumſtances of tenure, | Homage 2nd 
the principal of which were homage, fealty, and relief. 10 
Much ſtreſs was laid on homage, to which was aſcribed 
greater efficacy than to any other part of this ſyſtem, as it 
was the tie of, feudal connection between lord and tenant. 
Homage is therefore defined by Bracton, to be that legal 
bond by which a lord is held and bound to warrant, defend, 
and quiet his tenant in his ſeiſin againſt all mankind, for a 
| ſervice performed by him, as expreſſed in the deed of gift; 
and, on the other hand, that obligation by which a te- 
nant was equally bound to preſerve his faith towards his 
lord, and to do his proper ſervice z which connection, as 
has been before ſhewn, is thus expreſſed by Glanville ; 
' tantum debet dominus tenenti, yo Zenens domino, pre- 
ter folam reverentiam *. 2p 
. Homace was to be done at the time of the gift being 
made, either before or after ſeiſin: if ſeiſin was not 
delivered, the homage, ſays Bracton, had no effect. 
Homage was to be done ſeveral times by the ſame tenant 
to the ſame lord, if for different freeholds. It was due for 
all lands, tenements, and rents; and for every thing elſe 
which was held by any of the tenures before · mentioned 7. 
Homage was not due for a tenement that was held only for 
a term, (which included an eſtate for term of life) but 
fealty only. The perſon who was to do homage, fays 
Bracton, was to ſeek his lord wherever he could be found; 
he was to approach him with reverence, and put both his 
hands between thoſe of his lord : by which was meant to- 
be ſignified on the part of the lord, protection, defence, 


* 3 Brac. % b. * Ibid. 96. b, * Ibid. 79. Y Ibid. 79. b. 
and 


C H AP. v. 
—— 


HENRY II. 


HISTORY OF THE 


and warranty ; on the part of the tenant, reverence e and 
ſubjection; and he was to pronounce in that poſture theſe 
words: Devenio homo ugſter de tenemento quod de wobis 
teneo, et tenere debeo, et fidem vobis portabo de vita of 
membris et terreno honore, contra omnes gentes, ſalva fide 
debit4 domino regi, et haredibus ſuis ; which agrees in 

fubſtance with the form in Glanville's time *. After this he 
was to take his oath of fealty, the form of which is not 


mentioned by Glanville, and is as follows: Hoc audi, 
| domine N. quod IDE NM vobis portabo de vitd & membris, 
corpore et catallis, et terreno honore : fic me Deus adjuvet, 


et hec ſanta Dei evangelia, The difference between 
homage and fealty was this; that in the oath of fealty, 
which was the leſſer obligation, the tenant engaged to 
bear his faith to his lord; in the other, he in addition 


' thereto ſaid, Devenio vgſter HOMO, that is, he became his 


homager. 
HoMAGE was not to be done in private, but in me 
public place, where every body had accefs; as in the 


county or hundred court, or in the court of the lord, in 


the preſence of many perſons, that the lord might have 


witneſſes of the tenant being bound to him. Again, it 


was requiſite that a diligent examination ſhould be made at 
the time, whether the perſon doing homage was intitled to 


the land; as whether he was right heir to the perſon laſt 


ſeiſed ; what was the kind and ſize of the freehold ; whe- 
ther he held it in demeſne, or in ſervice; or what part 
thereof in one. or the other *; all which was to prevent 
either the lord or the tenant being deceived. The effect of 
homage was ſuch, that this caution ſeemed highly neceſſary; 
for when a perſon had done homage to one who turned 
out not to be his true lord, yet he could not recede from 
the obligation of homage, without the judgment of ſome 
court, ſo long as he held the land for which he did it. 


* Vid. ant. 123, * Bradt. 86. 
| Turns 
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Tux were many ways in which the homage was diſ= CHAP. v., 
ſolved : as, if either lord or tenant did any thing to the Nenne my 


diſheriſon of the other; in the former caſe, the lord was 
to loſe his dominium in the latter, the tenant was to loſe 
his tenement. - Again, ſhould the lord die without heirs, 
the homage on his part was gone, but it revived in the 


perſon of the next ſuperior lord, and ſtill continued in the 


perſon of the tenant: the ſame, if the lord committed fe- 


lony. In theſe caſes, the ſuperior lord could not waive the 


| homage which was to commence between him and the in- 
ferior. tenant; for the tenant would then be deprived of his 
warranty. Beſides, it might happen that by the feoffment 


the tenant was bound only to the ſervice of a penny, while 


the ſuperior lord was bound by the feoffment he had made 
to the meſne lord, to the warranty of a hundred librates of 
land; and there is no doubt,” but, in ſuch caſe, a lord 
would gladly renounce his claim of homage, if the law 
would permit him. Nor would it avail the lord to ſay, 


that the tenant was not infeoffed by him, and that he 
claimed nothing in the homage; for as there might be ſe- 


veral ſuperior lords, ſo there might be ſeveral tenants one 


below another; and the chief lord of all held the loweſt 
tenant bound to him by the ties of homage, becauſt he 


was within his fee, though per medium: and when that 


medius, or meſne lord was taken away for any cauſe what- 


ſoever, the connection between the chief lord of all and 


the inferior tenant became immediate; ſo that, one way 


or other, the inſerior tenant was within the homage of 
the ſuperior lord *®. To illuſtrate this by an inſtance: if 


I infeoff A. and A. infeoffs B. and B. infeoffs C. and ſo 


on; then every tenant, from the firſt to the laſt, would 
be my tenants, and I their lord z the only difference being: 


that the firſt would be i iin tenant, On. 2 N oP 
per medium. h hi Pere od 


5 1 Bud. 80. b. 
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Wx have been Gewiez how the obligation of bomage ä 
might ceaſe in the perſon of the lord, and remain in the 


perſon of the tenant. In like manner might the homage 
ceaſe in the perſon of the tenant and continue in that of 
the lord: as where the tenant parted with the whole inhe- 
ritance, and jufeoffed another to hold of the chief lord, 
then the tenant was abſolved from the homage; that is, 


the homage was wholly extinguiſhed as to him, whether 
the lord conſented or not, and commenced in the perſon of 


the alienee, who now was bound to the lord; and ſhould 


the feoffee re-infeoff the feoffer to hold of the fame. 
chief lord, the homage of the tenant would thereby be. 


revived, The homage would ceaſe alſo. when the tenant 


died without heirs, or cqmmitted any felony ; in which 


caſes the tenement 2/cheated to the chief lord. The tie of 


homage and fealty was likewiſe diſſolved, when the tenant 
difavowed the ſervices by which he held, or denied that 
he held of the lord at all; in which caſe the lord had two 
remedies: he might either waive the forfeiture of the te- 
nement, and proceed for the recovery of the ſervices; or 

avail himſelf of the tenant's default, and demand the te- 


nement by a writ of eſcheat, or by a writ of right. 
Should the tenant do any. atrocious injury to his lord, or 


ſide with his enemy, by giving advice or aſſiſtance againſt 


his lord (except it was with the king, or the ſuperior lord 
of all, to whom he had done allegiance), or do any thing 


to the diſheriſon of, or put violent hands on, bis lord; 


all theſe were breaches of faith which diſſolved the homage 


on the part of the tenant. It muſt be obſerved, that 
homage remained in force between lord and tenant as long 
as the heirs of both parties continued (which tenure: was 


therefore, in after-times, called homage aunceftrell) ; but 
upon the failure of any of them, the homage ceaſed, and 
could be revived in the perſons of others only by ſome new 


v Brat, $1, © 


cauſe. 
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cauſe. A tenant might decline holding his tenement, and CH a. v. 
ſo diſſolve the homage: he might, ſays Bracton, alſo ſur- 1 


render the tenement and homage to the lord propter cupi- 


tales inimicitias, and. ſo diflolve the homage, that he might 


be at full liberty to proſecute an appeal againſt him. 


Irx ſeems, that, in general, the lord could not artorn, 23 
they called it, or transfer to another the homage and ſer- 
vices of his tenant againſt his conſent, particularly the 
homage; for by ſo doing he might ſubject him to a perſon 
who was his declared and inveterate enemy. A flight 
enmity, however, was not an objection, where the law 
allowed, as it did in ſome cafes, ſuch an attornment even 


againſt the tenant's conſent. The moſt uſual” way of 


attorning the homage was, on a fine in the king's court, 
where the homager was to be ſummoned to ſhew cauſe 
why the homage ſhould not be done to the other perſon; 


and if he could not ſhew ſufficient reaſon to the contrary, 
it would be attorned without his concurrence . There 


were other inſtances, where homage might be attorned ; as 
when land was given in marriage; when land was ſold for 
redemption of the lord's perſon; in both which caſes it 


might be attorned, unleſs any particular reaſon could be 


ſhewn to the contrary This reſtraint upon the attorn- 
ment of homage was founded on other reaſons beſides thoſe 
belorementioned; as homage was the bond by which the 
tenant elaimed the warranty and jextambium. of his lord, 
it was right that the lord ſhould; not have the power of 
transferring this obligation to another, who might be in- 


digent, and not able te anſwer the warranty. This re- 
friction was wholly in favour of the tenant, for whoſe. 


benefit, indeed, homage ſeemed principally calculated; and 
if it was juſt that a lord ſhould not be at liberty to decline 


the homage of the tenant, it was equally ſo that 1 pr 
at it without his aſſent. | 


; ** Bradt. 81. b. gl] * | 
| ALTHOUGH 
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account of his wilful refuſal, be ſtill bound to warranty, 


HISTORT OF THE 


ALTHOUGH the law impoſed this reſtraint as to homage, 
yet ſervice might be attorned in all caſes without requir- 
ing the aſſent of the tenant; and the perſon to whom it 


was attorned might diſtrain for it, without the tenant being 


able to make any reſiſtance thereto. In ſuch caſes, ſome 


thought, that ſhould the diſtreſs be for the homage and ſer- 


vice both, it ought to ceaſe as to the homage, though it held 
good as to the ſervice; diſtreſs being incident to ſervice, 
and belonging of courſe to the perſon who was entitled to 
the ſervice. . Yet a tenant was not to be oppreſſed by an 
attornment of ſervice, any more than by an attornment of 
homage; it was adviſeable therefore for the tenant, in or- 


der to ſecure himſelf from any unreaſonable demands of 


his new lord, to get from him a charter, granting, that he 
would not demand more ſervices than were due, and charg- 
ing himſelf with a warranty and exchmbium, in the ie 
manner as the firſt lord was bound. 
Ix the lord refuſed to receive the homage, the tenant 


had ſeveral remedies. In the firſt place, the ſervice, which 


the tenant was not bound to without homage, was loſt to 
the lord; and ſhould homage be forced upon the lord by a 
judgment of court, the arrears of ſervice were ſtill loſt. 
If the homage was refuſed publicly by the lord, the tenant 
might attorn himſelf to the next ſuperior lord; and if he 
refuſed, to the next; and ſo on to the king, who was the 
chief lord of all; and if they all refuſed, the tenant was 
quit of all demands for ſervice. But ſhould any of them 
accept it, the immediate lord, who had refuſed//it; could 
never recover the homage or ſervice; though he would, on 


natwithſtanding the "_ to WR Ge tenant did n 5 


had the ſervice . 


Wuen a meſne Jord had ee the W wot fealty 
of his tenant, and received the ſervice, but had applied it 
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to his own uſe without acquitting him from the l CHAP. v. 
of the ſuperior, and this was proved in the preſence of run a. | 
good and lawful men; he might, in future, without any 
breach of law, ſatisfy the chief lord with his own hands, 
by doing his ſervice to him; and yet the meſne lord would 
not, on that account, be diſcharged from his warranty *. 
The remedy againſt me meſne lord, in ſuch oe was by 
writ de medio. | 
AFTER homage was cada the next thin RE the Renef. 
heir to do, was to pay the relief; fo called, ſays Bracton, 
| becauſe thereby the tenement and inheritance which was 
in the hands of the anceſtor, et que Jacens fuit per ejus 
deceſſum, RELEVATUR in manu heredis. The ſums to be 
given on theſe occaſions were ſettled by Magna Charta, 
except in tenure by ſerjeanty, which was {till left to the 
diſcretion of the lord 5. I relief was to be paid only in 
caſes of ſucceſſion, ns. never upon a change of tenant . 
by buying or ſelling, or any other ſort, of purchaſe b. It 
| was to be paid to the next immediate lord, and no other: 
it was to be paid only once, and not upon the change of 
the lord; for though homage might be done ſeveral times, 
relief was to be paid only once; ſo that the doubts ex- 
preſſed by Glanville on this head no longer exiſted x. 
T Another gift was to be made to a lord by the heir when : 
he ſucceeded his anceſtor, which was called a herioz. 
; This was, however, in» nothing like a'relief; for it was 
given by all tenants, as well villain as free, and it rather 
1 came from the deceaſed than the heir: it was, ſays 
n Bracton, when a man remembered his lord by the beſt 
| beaſt, or ſecond beſt beaſt he died poſſeſſed of, according 


ſy 
e to the cuſtom of different places, and was rather de gratid 
than de jure; and, in fact, it related not at all to the inhe- 
ty  ritance|, 
* f Bradl. 84. 5 i BraQt. 84. b. 
Vid. ant. 235. : * Vid. ant. 12 r. 
Fa t Bract. 84. | | BraQ. 86. 


"> Vid. ant. 125, Y 7 
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HENRY III. 


Of wardſhip 
and marriage. 


P 
5 — 


CHAP, v. 
A . 


HISTORY or T H E 


Tar ſubject of ward and in marriage 18 treated by Glan- f 
ville, and by Bracton, principally in the fame way, and 
ſometimes in the ſame words; we fhall therefore touch 


upon fuch parts only as are ſtated ſomewhat differently, or 


are diſcourfed upon more at large by Bracton. 

Tux age of female wards was contended by | ſome to'be 
at fifteen years complete, both in military and ſoccage te- 
nure; for, as to the former, they ſaid, that ſhe might have 
a huſband who was equal to perform the military ſervice n; 
and therefore ſhe might, with propriety, | be reckoned of 
age before ſhe was twenty-one years of age. But this 
opinion is combated by Bratton, who ſays, that the fame 


principle might make her of age at an earlier period; and 
he therefore lays it down, that there is no diſtinction be- 


tween male and female wards, in the reſpective tenures ; 
and that it was only in the latter that females, (as we have 
before ſhewn of males) were to be conſidered as of age at 
fifteen years; at which time, fays Bracton, a woman is 
able to manage her domeſtic concerns "; which is a ſimilar 
deſcription to that given by Glanville , and adopted by 
Bracton, of the qualifications of an heir in burgage-tenure: 
and the latter author mentions fifteen as the proper age for . 
the infancy of a tenant in ſoccage to ceaſe, becauſe he Was 
then able to attend to affairs of agriculture. | | 
IT is laid down poſitively by Glanville, that if a pion 
married his daughter and heireſs without the aſſent of his 
lord, he ſhould forfeit his inheritance; and that a widow 


who married. without her lord's aſſent, ſhould in like 


| Theſe two Points are re- 


Sar onicꝰ ft CALCULDS; Kare, 
CLAV18S; quaſi ed ſpectaret hie locus, 


manner forfeit, her dower v. 


m BraQon ſays; another reaſon 


was given in favour of this early li- 
beration from pupillage : Fæœmina 


magi deli capax eſt quam maſculus, et 


 maturiora ſunt wta mulieris quam viri. 


» To this Bratton adds, that the 
might habere COLNE & xEYE; which 
is thus explaincd by Spe lan: Corus 


ut famina congruæ atatis 
retur, fi COMPUTUM , CLAYES d. 
meſticas valeret curare. 11 * voce. 
Bract. $6. b. 

o Vid, ant. 114. 

P Vid, ant. 116, 117. 


cogniſed 


8 N GI. 18 H L AW. 2 


cogniſed by Bracton e the old law, which had 3 
gone out of uſe. We have before ſeen what notice was — . 
taken of this cruel piece of law by Magna Charta; and it 

was now laid down by Bracton, that in both caſes the 

lord was only intitled to a penalty; the n of "_ 

however, he does not mention 2. | | 

WHEN an infant ſucceeded to inheritances that were : held 
of- different lords, the cuſtody of the lands belonged to the 
reſpective lords of whom they were held; but the cultody 

of the heir's perſon, and the marriage, which was the great 
ſource of emolument to the lord, could belong to one 
only; and there was fome difficulty in aſcertaining who 
that perſon ſhould be. It is laid down generally by Glan- 
ville, that this ſhould be the chief lord of whom the heir held 
his firſt fee r; and that the king, by his prerogative, was 
intitled to en preferences. The manner in which both 
theſe claims were W is more IF expiring by 
Bratton. 

As an exception to the prerogative, which gave to the 
king the cuſtody of the heir and his lands of whomſoever 
they were held by knight-ſervice, it is laid down, that if 
any held of the king per fed: firmam, or in foccage, or in 

burgage, or by /erjeanty, to perform the ſervice of finding 
him knives, or darts, or the like, the king ſhould not have 
_ cuſtody either of the heir, or of the lands he held of any one 
elſe; nor if he held of the king as of an honor or eſcheat 
it being provided by Magna Charta“, that the tenure in 
| ſuch caſe ſhould remain the ſame as it was when in the 
hands of the former poſſeſſor; though, even in caſe of 
eſcheats, if the heir held under a new grant from the king, 
the king's prerogative to wardſhip would prevail. This pre- 
rogative of the king, therefore, prevailed in reſpect only of 
a tenant. who held of him in capite by military tenure, or 
by a ſerjeanty to attend the king's perſon; and it only ex- 


4 Bradt. 38, r Vid. ant. 11 4 * Vid. ant. 238. 
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. tenure to the ward 


of the crown *: 


In ſoccage-tenure the winds belonged to this next of | 


kin, and not to the lord; and therefore, in general, if an 


heir' had inheritances held in foccage of different lords, 


there could ariſe no queſtion about priority of feoffment, 


to aſcertain the right of wardſhip, as in military tenures ; 
| though it is ſaid by Bracton, that by ſpecial cuſtom in ſome 


places, and amongſt others in the biſhopric of Wincheſter, 
the lord had the wardſhip in ſoccage tenure, and in ſuch 
caſes, recourſe muſt of neceſſity be had to priority to de- 
termine who was chief lord; yet this preference was only 
againſt lords whoſe tenures lay within the reach of 11 ow 
tom, and not-againſt other perſons”. 

Tux firſt fee in many caſes, which oonfiituics a perſon 
chief lord, and gave him the priority, was the fee that was 
firſt delivered to the heir. The lord was not to receive 


homage before he had delivered the inheritance to the 


heir: the wardſhip and marriage could not be demanded 
from the infant heir, any more than relief, or any ſervice 
could from the heir of full age, before homage ; the de- 
livery, therefore, of the inheritance was the firſt ſtep to- 


. wards acquiring a right to the wardſhip and marriage, and 


the receiving of homage completed the claim. It follows 


from hence, that as long as the homage of the anceſtor 
had continuance, no delivery was to be made of the inhe- 


ritance, and that homage continued during the anceſtor's 
life, unleſs he had made any transfer of the land which 
broke the homage. Every transfer had not that effect. 
Thus, if a perſon holding by military ſervice and homage, 
granted the land to his fon and heir for life, to hold either 


of himſelf or of the chief lord, the homage ſtill conti - 


nued between the father and the chief lord; but it would 


Bradl. 87. b. v» Ibid. 38. 
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| have been broken, if the father had enen the whole 
inheritance. 


Tas ceaſing. of * Ab and the celivery.of the in 


heritance will be better underſtood by conſidering the ſol- 


lowing caſes. Suppoſe A. having an inheritance, mar- 
ried B. having one alſo; both held of the ſame lord. 


inheritance of A. might be delivered to the heir by the 
lord, who would, in conſequence, be entitled to homage, 


ward, and marriage. But if B. the wife had died, leaving 
A. alive, it would be otherwiſe; becauſe the homage done 
by A. in the name of his wife ſtill continued; for it 
could not be diſſolved during his life, as he was intitled to 


hold the land per legem Angliæ : the heir of 4. therefore 


continued in the power of the father, during whoſe life he 
owed no homage to the lord; as two homages could not 
be done for the ſame land. And ſo it was, where-ever the 


heir was deſcended both from the huſband and wife; but it 
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was otherwiſe, where there was a ſecond marriage, and 


he was deſcended only from one. As for inſtance, if the 
wife only had an inheritance, and the huſband died firſt, 


leaving an heir, the inheritance could not be delivered dur- 
ing the life of the wife; and of courſe the lord would not 
have wardſhip and marriage: ſo if ſhe married one or more 


huſbands, there was ſtill to be no delivery; and, of courſe, 


no ward or marriage, as long as ſhe or any of her huſbands 


lived: the ſame, if the wife died, leaving any huſband 
alive: but as ſoon as the ſurviving huſband died, then the 


inheritance might be delivered to the heir of the deceaſed 


wife by her firſt huſband, and ward and marriage would 


follow, 


Tavs, as the preference depended upon the delivery of 


the inheritance, and that upon the death of the perſon in 
ſeiſin, in might happen that the death of the huſband and 


wife might fall ſo near as to leave a difficulty in determin- 


ing which died firſt. In ſuch caſe they uſed to recur, as 


— 


4 
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the priority of delivery; and ſo they did, when the inhe- 
ritance on the part of the father and that on the part of 
the mother were held of n n e were 299mg 
in the perſon of the ber yk by ntl HEN Th 

Tux guardian in — — the heir 
ene caſualties and profits of wardſhip the fame as 
the guardian in military tenure; and what is very remark- 


able, the right of the guardian in ſocrage was fo much 


conſidered, that the law allowed the apparent next of kin 
to take, notwithſtanding he was a baſtard and illegitimate . 
This made a guardianſhip in ſoccage as great an object 
as that in military tenure, and the ſtruggle for the mar- 
riage of the heir did not lie only between the different 
lords of whom he held in military tenure, but, if he allo 
held any ſoccage lands, there might be a conteſt between 
the lord in military tenure, and the perſon who was intitled 
to be guardian in ſoccage. When, therefore, land in mili- 
tary tenure deſcended from the father, and land in ſoccage 
from the mother, or vice verſd, and they both centered 
in the ſame heir, the marriage of the heir was decided, ſays 


4: Bratton, by priority, in the manner before- mentioned .. 


But if lands in ſoccage and in military tenure deſcended 


from the ſame anceſtor ; then, notwithſtanding the ſoccage 
might be of the prior feoffment, yet the privilege of mi- 
litary tenure prevailed, and the lord of thoſe lands would ex- 
elude the next of kin, and have the ward and marriage. 
Tuus was the perſon of the infant heir made a property 
of either by his guardian in chivalry or in ſoccage : the diſ- 
poſal of the heir in marriage might be ſold to the beſt pur- 


_ chaſer, like the fruits and profits of his lands. We ſhall 


ſoon ſee *, that the legiſlature made ſome proviſion againſt 


this oppreſſion, in the caſe of guardians in ſoccage; but 


the others were rather ſecured in bare! rights by another 


Brad. 89. b. * * Ibid. 12. y Ibid. 38. b. * Ibid. gi. Stat. Marlb. 
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peil on of this reign, which made void all conveyances 
of the inheritance to the heir in the life of the anceſtor; 
a practice by which tenants in chivalry endeavoured to 
avoid the claim of ward and marriage: . — 
Havix e conſidered the terms and conditions on which 
landed property might be held, the next object which na- 
turally preſents itſelf, is, the manner of acquiring a title to 
property: and this was of three kinds; by gift, by ſuc- 
cefſion, and by will. We ſhall conſider theſe three in 


their order, beginning with the firſt b. A gift of land might 
be conſidered in various ways; either as, what is called 


pI 
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Of gifts of land: 


By whom: 


by Bracton, /ibera et pura donatio, or that which was /#ub 

, conditione ; and, in another reſpect, ſuch as was ab/oluta 
q tt larga, or that which was ffrifa et coarctata to certain 

0 particular heirs, with an excluſion of others. Theſe will 
' be treated of more minutely hereafter ; when we have firſt 
d enquired what perſons were capable of ire gifts of 
. land, and what not. 

ge Tux perſon who was regularly and properly intitled to 

d make a gift of his land, was he who was ſeized in fee; but 
ys yet ſome others who had an inferior intereſt, could, to a 


. certain degree, make a gift; as any one who had a free- 
ed hold, though only for life; and even ſuch as had no free- 
ge hold; as one who had a term for years, or the wardſhip of 


1 land: and indeed thoſe who had no lawful title; as = 
ays 


by. who was in ſeiſin by intruſion or by diſſeiſin, might, f 


Bracton, convey a freehold, though it was not a complete 
and indefeaſible one. A gift made by a minor, or a mad- 
man, would be good, if confirmed after the one was of 


age, and the other had become of ſane memory*. Thoſe 

who could not make a gift, were ſuch as had not a ge- 

neral and free diſpoſal of their property : ſuch was the 

theſe could accept a gift with conſent of their tutor, as the. 
+ Vid. poſt, Stat Marld. d Bradt. 10. b. „ Ibid. 11. b. 


Vol.. I. 3 law 


condition of minors, who were /ub tuteld vel curd ; yet 
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CHAF. v. law allowed them to meliorate their condition, though not 
HENRY III. 


to leſſen. it by making a gift, even with conſent of their 
tutor: the ſame of à perſon deaf and dumb; a perſon 
taken priſoner by an enemy, while in the enemy's cuſtody; 


or a leper removed from the converſe of mankind. Others 


were incapacitated ſub modo. Thus archbiſhops, biſhops, 
abbots and priors, could not make gifts without the aſſent 
of the chapter; nor the chapter without the afſent of the 
king, or other patron, whoever he might be; the con- 
eurrence of all, whoſe intereſt was concerned, being ab- 
ſolutely requiſite. Rectors of chuxches, as they poſſeſſed 
nothing but in the name of their churches, could make no 
alienation thereof but by conſents of the biſhop or patron; 


nor even make any change therein for the better. Brac- 
ton lays it down, that a baſtard could not give his land 


unleſs he had heirs of his body, or he had made lawful 
aſſigns thereof, conformably with the terms of the dona- 
tion. This reſtriction on the alienation of a baſtard ſeems 


to have been impaſed in favour of the lord, who, as the 
law now ſtood (though it was otherwiſe m Glanville's 


time), would, on failure of heirs, fucceed by eſcheat. For 
a ſimilar reaſon no one charged with felony could alien his 
land with effect, though the gift would hold 2i// he was 
eonvicted, and if he was acquitted would be valid. All 
gifts between a huſband and wife were void“; nor could a 
huſband give his land to another, to be conveyed by the 
donee to his wife in his life-time, or after his death, as that 
would be a fraud upon the letter of the law. 

Tus far of the perſons who might make a gift of 
land; next of thoſe ta whom a gift may be made. A 


gift, as has been before ſaid, might be made to a minor; 


and in ſuch a-caſe, a tutor, or curator, uſed to be appointed 
to accept and take care of ſuch gift; but the law did not 


'4 80 Bratton reads, Qgere, if © Bradt. 12. 
it ſhould not be awd re Vid. aut. 91. 111. 
2 1 


ENGLISH LAW. 9 
allow the feoffor to appoint ſuch tutor“; 3 for that, ſays CHAP. V. 
Bracton, would ſeem like a continuance of the ſeiſin, in- EY, 
ſtead of making a feoffment of it. A gift might be made 
to a Jew, unleſs the original charter had a clauſe which 
forbid ſuch an alienation ; it being very common in thoſe 
days to add to the clauſe of aſſignment exceptis viris reli- 
giohs, et Fudzis : it ſeems, that Jews were not by law in- 
capacitated from taking gifts of land, except in theſe parti- 
cular caſes *, If a gift was made by a man to his wife and 
his children, or her children begotten of another huſband, 
the gift, though void 3 as to the wie, WR hold as to the 
others. 
| Ir has before been faid, that a perſon might give what D 
had in fee, for life, or for years; to which may be added, that 
he had this power, whether he was ſeiſed to himſelf ſolely, 
or in common with another. He might alſo give that 
which he had in expectancy after the death of his anceſtor, 
who held it in fee. He might give what he had granted 
before to anether for a term of years, with a ſaving to the 
farmer of his term; becauſe theſe two poſſeſſions could very 
well conſiſt with each other, ſo as one ſhould haye the free- 
hold, and the other the term. | 
Ir has before been ſhewn, that theſe gifts Wigbt be of 
greater or leſs extent and duration; they might be in fee, 
for life, in fee farm, for term of life, or for term of years. 
Where a gift was for life, whatever the circumſtances 
might be, the donee had immediately Jiberum tenementum, 
or, as it has ſince been called, a freehold intereſt, ſo as to 
have an aſliſe, if he was ejected; and ſuch a donee might, 
as has before been ſaid, make an imperfect donation in fee, 
or for life; ſo great conſideration did the law beſtow on a 
freehold of any ſort b. | 


Brac. 12. b. It is to be regrett- te property given to an infant is 
ed that Bracton has not in ſormed us adopted from the ſame ſource. Intl. - 


dy whom he was to be appointed. lib. 1. tit. 13. et ſequent, 
Theſe terms of Tutor ahd Curator E BraQt. 13. 
are borrowed from the civil law, kn Ibid. 13. b. 


ad the appointment of them to pro- 
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HENRY III. 


' Of ſimple gifts. 


de permitted afterwards to invalidate the gift by ſuch a 


law as having done all in his power. 


worthy of notice: Do tali tantam terram in villd tali, pro 


HISTORY OF THE 


To aſcertain that gifts were actually made by the parties 
whoſe names were to the deed of gift, and that they were in 
a Capacity to manage their affairs, a writ was framed requir- 
ing the ſheriff to make inquiſition whether the donor was 
compos fui ; which writ was either to be executed before the 
ſheriff, and guardians of the pleas of the crown, or before 
the juſtices at Weſtminſter i, There was another writ, 
to enquire if it was the donor's ſeal, or was really affixed 
to the charter by him; and if, upon enquiry, any one 
was charged with a fraud reſpecting the gift, he was ſum- 
moned to anſwer for it *. All gifts ſhould be free, and 
without compulſion ; and therefore, ſhould it be proved 
that any coercion was uſed with the donor, the gift was 
revoked ; but if the donor diſſembled the force, and did 
not complain of 'it till ſome length of time, he would not 


fuggeſtion. If it was in time of war, he was to make a 
declaration thereof as ſoon as peace was reſtored; if in time 
of peace, then, ſays Bracton, as ſoon as he had efcaped from 
the dureſs, he was to raife a hue and cry after the parties; 
and in either of theſe caſes, he would be conſidered by the 


HaviNG premifed theſe obſervations concerning the ca- 
pacity of perſons to become donors and donees ; the next 
ſubject is the donation itfelf. It has been ſaid that dona- 
tions were, ſome of them, ſimple and pure; that is, where 
no condition or modrfication was annexed. The following 
is a pure and ſimple gift of land, and, as it was the com- 
mon form of gifts or feoffments at this time, is very well 


homagio et ſervitio ſuo, habendam et tenendam eidem tali et 


Beredibus ſuis de me, et heredibus meis tantùm, ad tales ter- 


minos, pro omni ſervitio, et conſuetudine ſeculari, et demandd: 


ei cgo et haredes mei warrantizabimus, W he et de- 


1 Brad. 14. b. bid. 18. 1 Ibid. 26. b. 
| =p a fendemus 


* N G. 1-1: 8 11 L A W. 
— in perpetuum br abit talem, et Bieredes 1 
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verſus omnes gentes per prædictum ſervitium, &c. A gift HENRY I. 


like this, tali et heredibus fitis, was to be underſtood i in the 


large ſenſe of the term heres, and as comprehending all 


heirs, both near and remote n. Another way of enlarging . 
this clauſe was, tali et heredibus ſuis, vel cui terram illam 


dare vel afſignare voluerit, with a clauſe of warranty co- 
extenſive with ſuch a donation. In ſuch caſe, if the 


donee aſſigned and died without heirs, the donor was 
bound to warrant the aſſignee; which could not be with- 


out ſuch an expreſs engagement in the deed of gift; ſo that 
the expreſs mention of aſſignees , en to gue 8 
complete power of alienation. - | 

As a gift might be made largely, ſo it might, as be 
ſtated, be coarFata, and confined to particular heirs; as, 
tenendam ſibi, et haredibus ſuis QUOS DE CARNE SUA RT 
UXORE SIBI "DESPONSATA PROCREATOS HABUERIT ; 
or, tali et uxori ſuæ, or cum tali fili med, &c. tenendam fibi 

it hæredibus ſuis de carne talis uxoris, or filiz exeuntibus, 
ec. In theſe caſes the- inheritance deſcended to the par- 
ticular heirs there ſpecified, to the excluſion of all others. 


If a perſon ſo infeoffed ſhould infeoff any other, the heirs 


would be bound to warranty; for though ſome had endea- 


voured to maintain that they took together with their an- 


ceſtor, yet Bracton denies it, and ſays, they only took by 
deſcent. And ſhould the perſon ſo infeoffed have no ſuch 
heirs, or they ſhould fail, the land would revert to the 
donor by a tacit nen without 1 mention thereof in 
the gift. 

Tae conſtruction of eg upon the eſtate and intereſt 
of ſuch donees was, that, in the firſt of the above caſes, 
ſhould there be no heir, the land given would be a free- 


hold in the donee, but not a fee; in the ſecond, it would 


be a freehold till heirs were born, and then it would be- 


come a fee; and when they failed, it would again become 


> Brad. 17. 
only 
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HISTORY. OF THE 
only a freehold. Thus, we ſee, it was at the pleaſure of 


HENRY. Ul. the donor, at the creation of the gift, to modify it as he 


Of conditional 
gifts. 


pleaſed, however contrary to the general diſpoſition the 
law would make thereof; in which inſtances the maxim, 
that conventio vincit legem, was the principle which go- 


verned: and this was not only in preſcribing what heirs 


ſhould inherit, but alſo in the ſervice to be performed; 
which, as has been ſeen before, was in the breaſt of the 
feoffor to order as he liked, ſo as he warranted his tenant 
_ the chief lords", | G 

WE. have bitherto ſpoken of the heys that were pointed 


out by the will of the donor to ſucceed to the inheritance. 


We ſhall next take notice of the conditions and modifica- 
tions under which the inheritance was to be enjoyed; and 
theſe imported ſometimes a burthen, ſometimes a benefit, 


to the donee, and were of different kinds. Thus a gift 


might be, tenendum ſibi ef haredibus ſuts, sI þeredes ha- 


buerit de corpore ſuo procreatos : where, if the donee had 


heirs of his body, though they afterwards failed, yet he had 
ſatisfied the condition, and all his heirs, without diſtinction, 
became entitled to inherit: but if no ſuch heir had been 

born, the land given would have been only a freehold, and 
would return to the donor, to the excluſion of the: heirs 
general, becauſe the condition bad not been fulfilled, If a 
gift was viro et uxori, et heredibus uxoris; or, viro et ux- 
ori, et hæredibus wiri; or, viro et uxori et heredibus com- 
munibus, $1 tales extiterint, vel $1 NON extiterint, tunc 
dus haredibus qui alium ſupervixerit ; theſe were all /ub 
modo. Others were /iub modo, and alſo adjectd conditione ; 
as, Do tali tantam terram, ut det mihi tantum ; or, ut 
mihi inveniat neceſſaria. Theſe gifts, though not wholly 
gratuitous, yet, Bracton ſays, were ſimplex et pura ; and 


if livery was given thereon, they could not be revoked, 
| zhough the condition was not performed, unleſs there had 


4 Bract. 17. b. 
been 


ENGLISH LAW. 


deen an expreſs covenant entitling the donor to enter for 
breach of the condition o. 

Tas limitation of eſtates went much farther TIM what 
has yet been ſtated. A perſon would make a gift to his 


eldeſt ſon A. tenendum fibi et heredibus ſuis de corpore ſuo 


procreatis ; and if he had no ſuch heirs, or they ſhould 


CHAP. V. 
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fail, then to his ſecond ſon B. te whom he directed it to 


revert, to have and to hold to him in the ſame. manner; 
and upon like failure to C. his third ſon, in the like way; 
and ſo on: and if the ſaid A. B. and C. all died without 
ſuch heirs, the land to revert to the donor and his heirs; 
which laſt was unneceſſary, as the law would, of courſe, 
give the reverter to him. Other gifts were as large as the 


former was confined; as, tenendum tibi et heredibus tuit, f 


vel cui dare, vel aſſignare in vitd, vel in morte legare vor 
lueris. A regard to the will of the donor induced them to 
ſupport ſuch gifts; for Bracton lays it down, that if the 


legatee got the ſeifin, and an aſſiſe was brought againſt him 


by the heir, he might plead the form of the gift, and it would 


be a bar ? : ſo that the reſtraint upon gifts of land by will, 


which ſeemed one of the ſtricteſt points in the law of landed 
property, might be diſpenſed with TAP the ſpecial form of 
the original gift. 

INNUMERABLE were the conditions upon which gifts 


might be made. Some of theſe were conditions precedent, | 


and ſome ſubſequent, tothe veſting of the eftate given: ſome | 


of them were ſupported by law, and ſome not; and 
various were the reaſons given why they ſhould not be ſup- 
Ported. A few inftances of this kind will ſerve; as, Do 


tibi talem terram, % Titius voluerit ; fi navis venerit ex 


Afed ; ſi Titius venerit ex Feruſalem; fi mihi decem aureos 
dederis; fi cœlum digits tetigeris ; and the like 1; ſome of 
which were accompanied with an expreſs condition of re- 


verter on failure in performing the terms on which the gift 


was made, and ſome not. 
* Bradt, 18. 2, b. r kid. 18. b. 4 wid. 79. 
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Tux courſe of deſcent was entirely under the controul of 
the donor in making the gift. A gift was ſometimes made 
to a perſon for a term of years, and after that term to revert 
to the donor; with an agreement that if the donor died 
within the term, the land ſhould remain to the donee for 
life, or in fee, as it might happen. Thus a freehold and 


fee might be raiſed by a condition; and in the ſame 


manner might be changed into a term; for when a gift 


was made for life, it might be added as a condition, that, 


ſhould the tenant die within a certain timer, his heirs, te- 


nants, aſſigns, or executors, ſhould retain the land for a 


certain term after his death. When land was given. to a 


_ creditor in vadium, it was ſometimes agreed, that if the 


money was not paid at an appointed day, he ſhould hold it 


to him and his heirs. Giſts were often made for a term of 


years, yet ſo as to be reſtored to the donor, if he ever re- 
turned into the kingdom; but if he died in bis voyage, or 


did not return, to remain to the termor in fee; upon the 


performance of which condition the term ceaſed, and the 
fee commenced *” _. W 

In. all gifts ; in maritagium, or to a ens, there: was an 
expreſs or tacit condition of reverter. If land was given 
to a baſtard in marriage with a woman, it 'was always 


either to them et haredibus eorum communibus, or, heredi- 


bus ith rus uxoris tantum. In the former caſe, there was, by 
a tacit condition in the gift, a reverter to the donor, upon 


failure of common heirs.: in the latter, if ſhe had heirs by 
the baſtard, the land went to them: if ſhe bad none, it 


deſcended to other heirs of the wife, whether born of- ano- 
ther huſband, or collateral. Suppoſe land was given to a 


baſtard ſolely, without his wife, ei et heredibus ſuis, or ei 
et afſignatis fuis; in the former caſe, upon. failure of heirs, 
whether homage had been done or not, the land, contrary 
to the uſage in Glanville's time, eſcheated for want of 


* BraRt, 19. b. wid. ze. „ 


heirs; 


BEN GIL ISH LAW: 
heirs; in the latter, if he had TRE an alienation; it was 
good, though there was a failure of heirs n. If a baſtard 
had a brother, that aue could not wann from him by 


deſcent. 


LAND aaa ear ie CR TO the eſpouſals by 3 | 


relation of the wife to the huſband with his wife, or to both 
of them; as, fali wiro ef uxori ſue, et eorum heredibus, 
or alicui mulieri ad ſe maritandum, or ſimply, without 


any mention of marriage; but if there was mention of 


marriage, then the land ſo given was called maritagium. 
A maritagium uſed to be given either before, or at the 
time of, or after, the matrimonial contract. Maritagium 
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was, as has been ſaid before, of two kinds: it was free, 


or not free ; the particulars of which diſtinction were now 
more minutely ſet forth, than in the time of Glanville. 
Liberum maritagium was, where the donor- was willing 
that the land ſhould be quit and free from all ſecular ſer- 
vice belonging to the lord of the fee, ſo as to perform no 
ſervice down to the third heir incluſive, and the fourth 


degree. The degrees were computed in this way: the 


donee made the firſt, his heir the ſecond, his heir the 


third, and the heir of the ſecond heir the fourth. The 


heirs were computed thus: the ſon or daughter of the do- 


nee was the firſt, the ſon or daughter of them the ſecond, 
and their ſon or daughter the third; which third heir was 
to do homage and perform the ſervice. As there was 
reverter to the donor, on failure of heirs,” there was es 
no homage in theſe gifts; but ſhould thoſe in the right 
line fail, the land would go.to the remoter heirs, TED the mW 
of the gift allowed it *. 8 | 

 Turse gifts were made in different ways. If land was 


given rali filie meæ ad ſe maritandum, without mention of 


heirs, this conveyed only a freehold, and not a fee; arid 


therefore, after the death of the wife, it reverted to the do- 


Brad. 20, b. Vid. ant. 290. * Vid. ant. 121. Y Bract. 21. * Ibid, 21, b. 
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nor; nor had the huſband any claim upon'it per legem An- 


gliæ . If it was ad ſe maritandam, et tenendam fibi et 


| heredibus ſuis, generally; then, though ſhe had no heirs 


of her body, the remoter would be called in, and the huſ- 


band would poſſeſs it per legem Angliæ. If it was confined 
to particular heirs, jt reverted on failure of ſuch heirs, 


Thus, if it was to the common heirs of the huſband and 


wife, and they had a daughter, and the huſband died, and 


Ely. 


Eſtates by cour- 


the widow married again and had a ſon, the daughter 
would be preferred to the ſon; though it would be other- 


wiſe, had the gift been to the wife only, 1 the heirs of 


her body ®. 


Tux right of abuſband to retain the land of his deceaſed 
wife per legem Angle, is defined by Glanville and Brae- 
ton in the ſame manner, except that the former & ſtates it 
as if confined to eſtates given with the woman in marita- 
gium : if ſo, this claim had now extended itſelf; for Brac- 


ton ſays, the huſband ſhould have the land if he married a 


woman habentem hereditatem, vel maritagium, wel aliquam 
terram ex cauſa donationis, having any inheritance, whether 


a maritagium or other gift of lande. He agrees likewiſc 
with Glanville, that the ſecond huſband was equally inti- 


tled with the firſt. It ſeems, one Stephanus de Segrave, 
whoſe name we find among the juſtices itinerant in this 


_ reign, had written a treatiſe, in which he had combated 


this opinion, as founded on a miſconception of the mean- 


ing and deſign of this fort of eſtate. He thought there 


was an injuſtice in giving an eſtate per legenr Angliæ to the 
ſecond huſband, more eſpecially when there were children 


alive of the firſt marriage. 


Txt crying of the child, which was a neceſſary circum- 


ſtance towards eſtabliſhing a title to this eſtate, was to be 


proved per ſectam ſufficientem, conſiſting of perſons who 
heard, with their own ears, the cry; and not by thoſe who 


Bradl. 22. b. b 14, ibid, v Vid. ant, 122. bid. 437. b. 


had 


ö d ðͤ v ĩ˙• SS 
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had it by hearſay. The cry was only an evidence of the 


child being born alive; but this evidence was more re- 


garded than any teſtimony of midwives or nurſes, who 
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might be induced, by various motives, to give f Moretti. 


mony; and no proof of the child being born alive, and 
chriſtened as ſueh, would be received in lieu thereof. So 
rigid were the lawyers'of thoſe days in exacting this only 
proof of life, that where the child was born deaf and dumb, 
they pronounced, tamen clamorem emittere DoEBE H, five 


maſculus ſiue femina ; which expectation had been thrown 


by the lawyers of thoſe days into a ſingular monkiſh verſe*. 
If the child was a monſter, and, inſtead. of a clamor, ut- 
tered a rugitus, as Bratton expreſſes it, it would not ſa- 


tisfy the requiſite of the law, much leſs would a birth that 
was ſuppoſititious *. 

Tas tenant per legem Angliæ was to have all incidents 
that happened, whether in ſervices, wards, reliefs, or the 
like, during his life; but if any land, or inheritance, fell in 
after the death of the wife, ſuch acceſſion went to the 
heir, if of age; if not, to the chief lord who had cuſtody 
of him; as likewiſe did the wards and the like; it being 
a rule, that the huſband ſhould retain nothing that did not 


accrue in the life-time of the wife. 


AMONG other impediments to the huſband e 
this eſtate, Bracton reckons that of having machiuatus in 


mortem uxoris ; and this, he ſays, would be a good plea 
to bar him of his right. If no heir wag born of the 


marriage, and the huſband held poſſeſſion by force, af- 


ter the death of the wife, the next heir might have the fol- 
lowing writ, which is recorded to have been framed for 


one Ranulphus de Dadeſcomb by W. de Ralegh, a name 
often found among the juſtices of this period. Rex vice- 
comiti falutem. Oftendit nobis A. quod cum B. et C. uxor 


The verſe is as follows: 
| Nam dicunt e wel a guotquet naſcuntur ab Evd. 
Bract. 438. 
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CHAP. v. eius tenurfſent tantam terram, c. ut jus, et hereditatem ip. 
| by Se: — feus C. que nuper obiit fine herede de corporis ſuo Procreato 


Of re ver ſiont. 


ſut dicitur , unde terra alla deſcrndert debuit ad prædigum 
A. ficut. ad propinquiorem bhæredem ipſius C. quia pradidda 
C. fine; herede de corpore ſup procreats geceſſit ; idem B. 
pet mortem prædidte C. uxoris ſue contre legem et conſue- 
rudinem regni nofirs cum vi ſud ſe tenet in eddem, ita quid 
preditus A. in præuictam terram, ut in jus et hereditatem 

fuam, ingreſſum habere non poręſt. Er idea tibi pracipimus, 
qudd i prædictus A. fecerit te, Qc. tunc ſummoneas, fc, 
pradifum B. quid'fit coram juſtitiariit, Qc. oftenſurus quare 
deforceat eidem A. prædictam terram, et habeas ibi, &c.* 
which ſeems to be the moſt fimple form of a writ of entry; 
a ſpecies of writs which had lately grown into vogue, and 
of which more will be ſaid in the proper place. 

- HavixG ſaid thus much of eſtates which reverted to the 
donor upon a condition expreſſed or implied, it may be 
requiſite to conſider the effect and conſequence of ſuch a 
reverter or reverſion. The reverſioner, ſays Bracton, was 
conſidered neither pro hærede nor loco heredis; nor was he 
bound to warrant any thing done by the donee, except the 
appointment of dower; and this only where the donation 
was pure, without any condition or modification whatever. 
Land reverted not only for a failure of heirs or aſſigns, but 
in caſe of felony committed by the tenant, which threw a 
perpetual impediment in the way of deſcent ; in which in- 
ſtance, it might happen that the donor had made a reſer- 
vation of the ſervices to himſelf, which made him lord, and 
then he took it as an eſcheat. In ſuch caſe he was deemed 
in loco hæredis, and was accordingly bound to warrant what- 
ever was completed by the donee before the felony ; as any 
gift or demiſe for a term, provided the act was complete; 
for if it was not, as, from the nature of the thing, was the caſe 
in dower, it would not avail after a conviction for felony ; 
nor was the donor, though he came in loco heredis, bound 
to warrant it!. 


*PraQt. 338. b. pid. 13. 
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We have hitherto been ſpeaking of eſtates given to a CHAP. v. 
man and his heirs; but land was ſometimes given ad ter- HxNRV III. 
minum or ad tempuu, for a term; as for a5 term of life, Gigs 44 eradt- 
or years; that is, the life of the grantor, or grantee: or un 
for a time; as where a gift was till proviſion was made 
for the donee. In gifts of this kind it was important he- 
ther there was only mention that the donor ſhould make 
proviſion, without ſaying any: thing of his heirs, or both 

the donor and his heirs were included; and whether it 

was to be for the donee only, or the donee and his heirs. 
If the donor's heirs were not included, and no proviſion 
was made in the life of the donor or donee, the land re- 
mained in fee to the donee; but if proviſion was made in 
cheir lives, the land reverted to the donor by the form of 
tte gift, If the heirs of the donor only were included, and 
not thoſe of the donee, and neither the donor nor his heirs 
provided for the donee in his life, the land remained to the 
donee and his heirs in fee, although the heir of the donor 
or the donor himſelf was ready to provide for the heirs of 
the donee, after the donee's death. But if, on the other 
hand, the heirs of the donee and thoſe of the donor were 
mentioned, and the donor provided for the donee, or his 
heirs, the land reverted to the donor; and ſhould the do- 
nor have made no proviſion in his life-time, it was not ſuf- 

| ficient that his heirs were ready to do it, becauſe the form 

| of the gift required it to be otherwiſe. If there was no 

mention of heirs at all, then ſhould the donor make no 

proviſion for the donee during their joint lives, the law 
was, that the land ſhould remain in fee to the donee. If 
land was given for the life of the donee, and not of the do- 

f nor, nor in fee, then it was conſidered as a freehold in the 

3 donee : if the reverſe, then the law conſidered it as the free- 


hold of the donor, and not of the donee, becauſe it might, 

5 4 

| © Th's was called a holding af fir- called frma-ii. Ferms, in WR Italian, 
nan, end the perſons ſo holding were ſitznifies a bargain or contract, 


if 
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if the donor died firſt, be revoked in the life of the donec, | 

and revert to the heirs of the donor. Again, if a gift was 
made for the life of the donor to the donee and his heirs, 
then, ſhould the donee die firſt, his heirs would hold it for 
the life of the donor, and they could recover in an aſſiſe of 


mortaunceſtor, ſtating that their anceſtor died ſeiſed as of 


fee®: and if the donor died firſt, then, for the reaſon 
above given, it became the freehold of the donor and not 
of the donee. If there was no mention of heirs of the 
donee, yet the land needed not immediately, in ſuch caſe, 


revert of courſe to the donor; for the donee might, if 


he pleaſed, make a teſtament of it, as of any thattel; 


and ſuch a mw according to Bratton, was un in 
law. | 


Ir a gift was made by a man for him and 150 heirs with - 
out naming the heirs of the donee, and without ſaying 
expreſsly it ſnould be for life, yet the land became the free | 


bold of the donee as long as he lived. But ſhould a giſt 


be made ad terminum annorum, for a term of years, how- 
ever long, even though it exceeded the uſual length of 
man's life, yet the donee did not by ſuch a gift obtain a 
freehold ; becauſe a term of years was a certain and deter- 


minate period, and the term of life uncertain; the uncer- 
tainty of the determination of the eſtate being what Brac- 


ton ſeems to conſider as abſolutely neceſſary to conſtitute 


a frechold-intereſt. A term of years was treated as an 
intereſt that did not at all impede any further diſpoſition of 
the land ſo held; for the perſon who let it, might within 
the term make a gift of the land to another, or to the 
ſame perſon in fee. If it was to the farmer, one ſort of 


poſſeſſion would be thus changed into another; if to ano- 
ther, the poſſeſſion of the farmer would ſtill remain un- 


impaired; for a term and a feoffment of the ſame land 


might conſiſt very well together. In ſuch caſe, there 


* Bradt. 26, b. 


Would 
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ould be different and diſtinct rights. To the ſeoſſee 


would belong the property of the fee and the freehold; 
the farmer could claim nothing but the uſufruct, that is, 


to enjoy the uſe and produce freely during his term, with- 


out any obſtruction from the feoffe. 
LAND, ſays Bracton, might be given at * will of the 


giver, and ſo on as long as he pleaſed, de termino in termi- 
aum, and de anno in annum ; under which leaſe the perſon 


taking had no freehold ; the owner of the proprietas could 
at any time reclaim it, as _— nothing in law but a pre- 


carious poſſeſſion i 
ANOTHER fort of gifts was to cathedral, conventual, 2 


parochial churches, and religious men. Theſe were ſaid 


to be in liberam eleemoſynam. They were ſometimes in 


liberam et per petuam eleemoſynam ; in which caſes, the do- 
nee was not excuſed from the burthen of ſervice: but if 
the gift was what they termed in liberam, puram, et per- 
petuam eleemoſynam, then he was; and the donor and his 
heirs were bound to warrant the donee ede all claims 


of the chief lord k. 

In next ſubje is the 3 the law had of the 
ſeveral before-mentioned gifts; all which were imper- 
fect, till poſſeſſion or ſeiſin was given to the donee. The 
degrees of poſſeſſion made à ſubject of very minute diſtinc- 


tion and refinement at this time, and is diſcourſed on by 


Bracton at length. It is ſufficient to fay, that the com- 
pleteſt poſſeſſion which could be had, was, when the us, 


and ſeiſina, the title to the land, and the ſeiſin of it, went 


together; for the donee had then juris et ſeiſinæ con- 
junctio; the higheſt of all titles n. But this could not be 
obtained without a formal traditio, or /ivery ; for land was 
not transferred by homage, nor by executing charters or 
inſtruments, however publicly they might be tranſacted, 
| but by the donor giving full and complete ſeiſin thereof to 


Bad. 27. b. k 12. bl. 13. % % „„ 
| the 
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the donee, either in perſon or by attorney. This was by 
publiciy-reading the charter (and if livery was made by at- 


torney, by reading the letters of attorney) in preſence of 


the neighbours, who were called together for that particulat 


purpoſe; upon which the donor retired from the poſſeſſion, 
both cor pore et animo, without any intention of returning 
to it as lord; and the donee was put into the vacant poſſeſ- 

ſion, animo et corpore, with a reſolution of retaining poſ- 
ſeſſion; in ſhort, one party ceaſed, and the other began to 
poſſeſs it: for the donor never ceaſed to poſſeſs till the 


donee was fully in ſeiſin; it being a rule of law, that the 


ſeiſin could not remain vacant for the minuteſt ſpace of 
time. This is the account given of livery by BraQon, 
who adds this definition of it: de re corporali de perſond in 
perſonam de manu proprid vel aliend (that is, of an attor- 


ney) in alterius manum gratuita tranſlatio. And if livery 


was thus made by the true owner of the land, the donee 
had immediately the freehold by reaſon of the juris et ſci- 


| line conjunttio". 


THERE were ſome caſes whers ws was not neceſſary 
and any expreſſion of the owner's will, that the property 
ſhould be changed, had the ſame effect as livery : thus, 


here land was lett for a term of life, or. years, and after- 


wards the donor ſold or gave it wholly to the donee, it 
became the property of the donee immediately: the ſame 
where a perſon was in poſſeſſion by diſſeiſin or intruſion o; 
the law allowing, in theſe caſes, a fiction to ſupply the fact 
of the land having really paſſed out of one hand into the 
other. 

| Wren a livery was made, it had the effect I convey- 
ing to the perſon to whom it was made, every thing the 
maker of it had: whether he had a mere right and property 
of the fee, a freehold, or uſufruct, it all belonged to the 


donee. But for this l it was not ſufficient that the 


Brad. 39. b. * 1d. 40. b. | 
| donec- 
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donee came into the occupation of part of the land; for CHAP. v. 
if any perſon belonging to the donor remained on another HENRY In. 
part, he thereby retained the whole, notwithſtanding the 
livery : and it was abſolutely neceſſary towards completing 
the livery, ' that the donor and every one belonging to him 
ſhould leave the land. If' the perſon making livery had 
only the uſufruct, yet he thereby gave to his feoffee a free- 
hold, as far as concerned himſelf, and all others who had 
no right, though not as againſt the true owner, If he 
had nothing, nothing he could give; yet if a perſon was 
only in poſſeſſion, let that be as inferior as might be, it is 
clearly laid down by Bracton, that he could give a preca- 
rious fee and freehold by livery . As livery might be 
made either by the donor in perſon or his attorney, ſo it 
might be accepted either by the dane or by his at- 
torney 4, | 
 LanD might be been not 5 hi FREE title, 
and livery thereon, but without title or livery at all, 
namely, per uſucaptionem ; that is, by continual and peace- 
able poſſeſſion for a length of time; yet what length of 
time was neceſlary.to give ſuch a right, was not defined 
by the law, but was left to the diſcretion of the juſtices". 
Thus all intrudors, diſſeiſors, farmers holding over their 
term, . perſons continuing in poſſeſſion contrary to a cove- 
- nant or the original form of the gift, if they were ſuffered | 
to remain in that condition without any interruption for a 
length of time, gained a right and freehold. Though this 
was the law amongſt ſubjects, in order to avoid dormant 
and litigious claims, yet in the caſe of the king it was 
otherwiſez the maxim of nullum tempus occurrit regi hav- 
ing —y obtained 1 in * favour !. | 


? It is eas of remark, that King's Bench. VId. Burr, Rep. 
this piece of old law was re con- 60. 
ſidered, and after long diſcuſſion 4 Bract. 41. TE 
confirmed, 500 years after Brac- r Ibid. 5. b. 
ton wrote, ja a famous caſe in the 5 Ibid. 52 and 103. 
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CHAP. v. Wæ have hitherto been ſpeaking of corporeal things. It 

nt follows, that ſomething fliould be ſaid of incorporeal, and. 

Fe: the methods of transferring them. Theſe were called jura 
and /ervitutes, or rights z and being things neither viſible 
nor. tangible, could not paſs by livery : they therefore 
paſſed by agreement of the parties contracting t, arid by a 
view of the corporeal thing to which they belonged ; thus, 
by a fiction of law, they became what was called quaf- 
poſſeſſed; and he who was ſo in poſſeſſion by fiction of 
law, had a gua/i-uſc till he loſt the poſſeſſion by violence or 
by non uſer : for as poſſeſſion of a corporeal thing could be 
toſt by non uſer, ſo could a quaſi-poſſeſſion of an incorpo- 
real thing. But when there was an actual uſer of an in- 
corporeal thing, the poſſeſſion was retained by the uſer, 
and became real, inſtead of fictitious; and when a per- 
ſon had thus made uſe of his right, he might transfer the 
right and the uſe to another, which before uſer he could 

not. If a perſon, however, who had an incorporeal right 

to him and his heirs, died without any uſer thereof, the 
title would deſcend to his heirs. 

FTrExsE rights were generally conſidered as, and were 
called, appurtenances to ſome corporeal thing, as to a farm 
or tenement ; and were commons, rights of advowſon, 
and the like". An advowſon and common were ſometimes 
not appurtenant to any thing, but ſubſiſted as independent 
rights. Of a nature ſimilar to theſe were other incorpo- 
real things, which were given by the king only, as liberties - 

and franchiſes ; fuch as juriſdiction and judicature, trea- 
fure-trove, waifs, tolls, exemption from tolls, and num- 
berleſs other royalties, which were granted by charter from 
the king to the ſubject /. | | 

BESIDES the gifts above-mentioned, which vali tranſ- 
actions between man and man, were to take effect imme- 
diately, there was another ſort, which was to take effect 
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after the donor's death: ſuch a gift was called danatio mortis 
cauſa. A gift of this kind was generally made by a per- 
ſon in ſickneſs, or going upon a voyage, and had in it a 
| tacit condition, that it ſhould be revocable upon'the reco- 
very or return of the giver. © Should a gift not be accompa- 
nied with this condition, it was a denatio' inter vivos; 
and therefore, if made between huſband and wife, was 


CHAP. v. 


— 
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void. A on mortis mw was Ces * the death 


of the giver. 

Tun principal gife + of this kind was by et and 
this did not take place till after the death of the giver *. 
The whole law of teſtaments ſtated by Glanville, is de- 
livered by Bracton as law, and ſometimes in the very 
words of that author; it will therefore be unneceſſary to 
do more than notice ſuch parts as are more explicitly 
treated by Bracton, een with ſuch additions as he has 
made to Glanville's account *. He ſays, that, generally, a 

wife could not make a will without the conſent of her 
huſband; yet that it had been uſual (as was intimated by 
Glanville ©) for the wife to make a will of the rationabilis 
pars which would come to her if ſhe ſurvived her huſband, 
and particularly of ſuch things as were given her for the dreſs 


N 


and ornament of her perſon, as her clothes and jewels, ail 


which might moſt properly be called her own. 
GLANVILLE ſays, that the adminiſtration of inteſtates' 
effects belonged to the neareſt of kin; but Bracton ſays, 


tat in ſuch caſe, ad ecelgiam et ad amicos pertinevit exe= _ 


cutio bonorum. The law upon the ſubject of teſtaments 
is thus laid down by our author. The expences of the 
funeral were to be allowed out of the effects, and the 
widow was entitled to receive all neceſſaries thereout till 


her quarantine was expired, unleſs her dower was aſſigned | 


before. If the deceaſed left no moveables, the heir was 
to be burthened with all the debts ©, as far as the inheri- 


* Bract. Co. a Vid. ant. 80. © 5 Vid. ant. 111. 2 Bract. 60. b. 
| Y 2  _ * trance 
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tance went, and no further. There were particular cu- 
ſtoms which directed a diſpoſition of the effects ſomewhat 
" differing from the general law: this was in ſome cities, 
boroughs, and towns. Among theſe, the city of London 
had a cuſtom, that when a certain dower was appointed, 
whether in money or other chattels, or in houſes, which 
were conſidered as chattels, the widow could demand no- 
thing, beyond that, out of the effects, unleſs by the ſpecial 
favour of the huſband, who might leave her more: and 
again, the children could not demand, by pretence of any 
cuſtom, more than was left them by the teſtator, if he 
made a will. Bracton ſays, that a man could not make a 
will of a right of action, nor of debts not judicially aſcer- 
tained, but that actions for ſuch things belonged to the heir; 
yet, when theſe were once reduced into judgments, they 
became part of the bona 7effatoris, and belonged to the 
executors, under the direction of the eccleſiaſtical court 4. 
WHATEVER doubt there might have been whether the 
eccleſiaſtical court entertained ſuits for the recovery of le- 
gacies in the time of king John *, it is beyond a queſtion, 
that in the beginning of Henry HI. that branch of juriſ- 
_ dition was firmly ſettled . It is probable, that legacies 
were a ſubject mixti fort, in the ſame manner as tythes 
long were, before they became entirely confined to the 
fpiritual court ; but it appears that the temporal courts in 
this king's reign ſo far gave up their claim, as not to pro- 
| hibit the eccleſiaſtical judges. This article of juriſdiction 
might be thought not a very unlikely conſequence to fol- 
low from the power of granting probates; but it is con- 
jeQtured by a canoniſt of great authority, that it took its 
riſe out of thoſe laws in the code which made the biſhop 
protector over legacies given in pros uſus. It is conſiſtent 
enough with the uſual practice of churchmen in particular, 
and conformable with the inclination of courts ( ampliare 


© BraQt, 63, * Vid. ant. 72. * 2 Hen. III. Tit. Pro. 13. © Linde woode. 
| furiſdiftionem }, 
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— J, to ſuppoſe that the eccleſiaſtical court 
might have gradually gained juriſdiction over all perſonal 


jegacies, under colour of ſuch as were given in pios uſus b. 
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This might have been the firſt ſtep towards it; but it is 


moſt probable, that there was a direct authority for this in- 
novation derived from the canon law. For although the 


Decretals, where it is ſet forth as a general law, were not 


publiſhed by Gregory IX. till the 24th year of Henry III. 
the canon which warrants this point of judicature was 
much more ancient, and, without doubt, had travelled hi- 


ther long before the collection of Gregory was made; and 


the authoritative promulgation by that pope, might give 
new ſanction to an uſage which had obtained ſome time 


before. 


Tux granting adminiſtration of inteſtates effects by the 


ordinary, though eſtabliſhed on a more ſolid foundation, 


the expreſs law of this country, by the charter of king 
John, and confirmed by that of Henry III.! did not pre- 


vail univerſally. It ſeems that lords in ſome places, in 


maintenance of their former right, ſtill exerciſed ſome ju- 
riſdiction in the diſpoſition of inteſtates goods, in oppoſi- 
tion to the authority of the biſhops. The power hereby 
intruſted to the biſhops was abuſed in a very ſhameful 


manner; for inſtead of taking order for a due diſtribution - 


of ſuch goods, when they had once pot poſſeſſion of them, 


they committed the adminiſtration of them to their own 


uſe, or the uſe of their churches, and fo defrauded thoſe, 
to whom, by right of ſucceſſion, they belonged and this 
they did with the pretenoe of law and conſcience on their ſide, 
affecting that this diſpoſition of them in pos iſus very fully 


ſatisfied the requiſition of law. This practice grew to ſuch a | 


height, as to occaſion a conſtitution in this king's reign, en- 


Joining that they ſhould not 3 of them dcheren than 


h 3 Seld. 1676. Ed. I. and fo is not in the common 


| This clauſe, as before obſerved, print :d charters. 
was left out of the OI > 25 


according 
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according to the Great Charter, that is, to the next of kin; 


HENRY Ill. eee which, the practice ſtill continued, and 


Of deſcent. 


the right of ſucceſſion was, by degrees, in a manner al- 


tered. It was even ſtated by the canons, as the law of the 


land *, that a third part of inteſtates' effects ſhould be di- 

ſtributed for the benefit of the church and the poor l; 

which was in effect the whole that properly belonged to the 

inteſtate, after the partes rationabiler of the wife and chil. 

dren, Theſe abuſes of eccleſiaſtical judges gave occaſion 

to two ſtatutes, made in the reign of Edward I. and Ed- 
ward III. 


Tx laſt mode of acquiring property was by fares on. 
The law of defcent in the time of Glanville continued, with 
ſome ſmall yariation. We have ſeen that in Glanville's 
time the eldeſt ſon was the ſole heir, in knight's ſervice, 
and in molt inſtances in ſoccage w; but it was now laid 
down by Bracton, generally, that,” in both cafes, iu de- 
ſcendit ad primogenitum ". It was alfo now held, that all 


deſcendants ir infinitum from any perſon who would have 


been heir, if living, were to inherit jure repreſentationis. 


Thus the eldeſt ſon dying in the life-time of his farher, 
and leaving iſſue, that iſſue was to be preferred, in inherit- 
ing to the grandfather, before any younger brother of the 


father; which ſettled the doubt that had e fo 
much debate in the time of Henry II. | 
Tux rule of deſcent was, that the neareſt heir ould 
ſucceed ; propinguior excludit propinguum, propinquus re- 
motum, remotus remotiorem. Sometimes the right of blood 
conſtituted a particular ſort of propinquity, to the prejudice 
of the male heir, who, in other inſtances, is fo much fa- 
voured in our law; as in the following caſe: A man had 


2 ſon and daughter by one wife, and after her death mar- 


ried another, and had a ſon and daughter by her; the ſon 


* Decretal. lib. g. t. 3. c. 45. » Brac. 64. b. 
i 3 Seld. 1687. » Vid. ant. 79. 


wn Vid. ant. 78. | 
ES of 
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of the ſecond marriage made a purchaſe of land, and died 
without children: in this caſe, ſays Bracton, the fiſter by 
the ſecond wife would take, in excluſion of the other bro- 
ther and ſiſter. Some were of opinion, that this piece of 
law was entirely confined to caſes of purchaſed lands, but 
that it was otherwiſe in caſes of inheritance; for there 
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reſpect was always to be had to the common anceſtor from | 


whom the inheritance defcended; and the right ſhould never 
come to a woman ſo long as there was a male, or one de- 
ſcended from a male, whether from the ſame father and mo- 
ther, or not . BraQton, however, ſeems to think, that this 


rule of deſcent was to be obſerved in inheritances, as well 


as in purchaſed lands; becauſe every one, as he came into 


ſeiſin, made a flipes and a firſt degree 4: and ſo it was ſet- 


tled in the next reign, when this opinion of Bracton was 
adopted in the maxim, ſeiſina facit flipitem. The impedi- 
ment thrown in the way of deſcent by the rule, nemo pote/? 
M hares et dominus, ſtill continued, though it was avoided 


by many devices; the moſt common of which was that of 


infeoffing to hold of the chief lord, and not of the feoffor ; 
ſor this avoided the neceſſity of doing omg to the oy 
brother 

Tae law had . a preventive againſt impoſing 


ſuppoſititious children, to exclude thoſe who were next in- 


titled to the inheritance. If a woman, either in the life 


De fartu ſupf e- | 


fits. 


of her huſband, or after his death, had pretended to be 


pregnant when it was thought ſhe was not, in ,order to 


diſinherit the heir; the heir might have a writ commanding 
the ſheriff to cauſe the woman to come before him, and 
before the guardians of the pleas of the crowng, or before 
ſuch perſon as the king ſhould authoriſe to judg# therein, 
and cauſe her to be inſpected by lawful and Aiſcreet wo- 
men, in order to inquire of the truth * ; ſhe was put 
in a ſort of free cuſtody during her p ney, that the 


” Brat. 65. bd. 66. b. = Ibid, 62. . b. mid. 69; 70. a. b. 


im- 
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impoſture, if any, might not eſcape detection. This was 

the way. in which a woman was dealt with, when ſhe 
falſely pretended to be pregnant. If the huſband and wife 
agreed together in educating a ſuppoſititious child as their 
own, the right heir might have a writ gd habeas corpora 
of the huſband and wife before the juſtices, where the truth 


would be examined. Another perſon who had a tempta- 


tion to play this trick upon the next heir, was the chief lord, 
who, when he had an heir in ward, and it died, would 
ſometimes ſet up another, in order to continue the cuſtody 
of the land; in which caſe, there was a writ and proceed- 
ing ſimilar to the former *. 

WHEN an inheritance deſcended to more than one heir, 


and they could come tc noagreement among themſelves con- 


cerning the diviſion of it, a proceeding might be inſtituted 
to compel a partition. A writ was for this purpoſe directed 
to four or five perſons, who were appointed juſtices for the 
occaſion, and were to extend and appreciate the land by the 
oaths of good and lawful perſons choſen by the parties, 
who were called extenſores; and this extent was to be re- 
turned under their ſeals, before the king or his juſtices: 
when partition was made in the king's court, in purſuance 
of ſuch extent, there iſſued a ſeiſinam habere facias, for each 
of the parceners to have poſſeſſion ". 

Ix remains only to ſay a few words on the claim of 
dower, and then we ſhall have finiſhed this part of our 
ſubject, namely, the title of private rights. Dower is de- 
fined by Bracton, not in the words, but upon the ideas of 
Glanville x. Dower, ſays he, muſt be he third part of all 


4 the lands and tenements which a man had in his demeſue, 


and in fee, of which he could endow his avife on the day of 
the efpouſals? : fo that, according to Bracton, the claim of 
dower was {till limited to the freehold of which the huſband 


* Bradt. 50. b. 77. | * Vide ant. 72. 
Ibid. 71. b. to 77. b. Brack. 92. 


5 was 
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was ſeiſed at the time of the eſpouſals, notwithſtanding the CHAP. v. 
_ proviſion of Magna Charta, which ſeemed to extend it to Hanne a1 
all the land that belonged to the huſband during the cover- 
ture*. The regular aſſignment of dower had been ſecured 
to widows by the chapter of Magna Charta juſt alluded to, 
and it was rendered more effectual, by a proviſion in the 
ſtatute of Merton. More will be ſaid of dower when we | 
come to the remedies which the law had furniſhed for reco- = 
very of it. | | 3 | 
Tavs far concerning the law of private rights, as it 
ſtood in the time of a III. 


> Vid. ant. 243. V Vid. ant. 264, 
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% 


TRE whole courſe of judicial proceeding, ſince the 
time of Glanville, had become a buſineſs of much learning 
and refinement; the writ, the proceſs, the pleading, the 
trial, every part of an aCtion was treated as a ſubject of in- 
tricate diſcuſſion. While theſe changes were made in the 
old remedies, new ones were invented, as more peculiarly 
adapted to certain caſes than thoſe before in uſe. Of all 
theſe we ſhall treat in their order. | 

 AcT10Ns are divided by BraQton into ſuch as were in 
rem, or in perſonam, or mixt; that is, real, perſonal, or 


mixt. Perſonal actions were for redreſs in matters 2x 
contractu, and ex maleficio, as the Civilians termed it; and 


alſo in ſuch as they called quaſ ex contractu, and guaſt ex 
 maleficio. It follows, that of perſonal actions ariſing « 


» Bradt, 101. b. 


| maleficia 


FF _ . >, PF ew 
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naliſcio, ſome were civil, and ſome criminal. Real actions 


are for the recovery of ſome certain thing; as u farm, or 
land: they were always brought againſt the perſon then in 
poſſeſſion of the thing, and were for the recovery of it ia 
ſpecie, and not for an equivalent in damages. When an 
action was brought for any moveable, ſome thought that 
it ſhould be conſidered as a real action, as well as perſonal, 
hecauſe the perſon poſſeſſed of at was to make reſtitution of 
the thing in queſtion ; but, fays Bracton, this was, in truth, 
only perſonal ; for the defendant was not obliged ſpecifi- 
cally to reſtore the thing demanded, but was only bound to 


the alternative of reſtoring the thing, or its price; and 


therefore, in ſuch an action, the price of the thing ought 
always to be defined, A mixed action was ſo called, be- 
cauſe it was tam in perſonam, quam in rem, having a mixt 
cauſe on which it was founded; as the proceeding de par- 


 fitione among parceners, and de proparte fororum ; that for 


ſettling of bounds between neighbours and baronies per ra- 
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tionabiles diviſas, or per perumbulationes; in which each 


party ſeems to have been plaintiff and defendant, though 

he alone was properly plaintiff who commenced the ſuit. 
REAL. actions were divided into ſuch as were to recover 

þoeſfon, and ſuch as were to recover the property; a diſ- 


tinction which will be very ſtrictly obſerved in all we have 


to ſay on theſe actions, and was rigidly adhered to in apply- 


ing them; it being a rule, that though a perſon who had 
failed in any proceeding for the poſſeſſion, might reſort to 


the next ſuperior remedy, yet he could never deſcend. He 
might have an aſſiſe of novel diſſeiſin; and if he failed in 
that, he might have a writ of entry (a new writ, of which 
we ſhall ſoon ſay more), and laftly a writ of right; but 
having begun with a writ of right, he could not avail him- 
ſelf of the other remedies ® 


| | « | 
b Bract. 102. ; © Ibid. 104. 


Some 
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Somr actions were- permitted by law to be brought at 


RENRY ws; any diſtance of time; but, in general, actions were limited 


to be brought within a certain period, on account of the 
defect of proof which would happen in a courſe of years 4, 
Suits which were to recover ſuch things as belonged to the 


king's crown, might be brought at any diſtance of time; on 


which privilege of the king was founded this rule, that nullum 


tempus currit contra regem, or nullum tempus occurrit regi : 
and it ſhould ſeem from Bracton's manner of expreſſing 
himſelf, that, inaſmuch as the ſuits of private parties were 
limited, becauſe, beyond a certain period, they could hardly 


be able to bring proofs; the king, in concurrence with the 
privilege of inſtituting his ſuits without any limitation of 
time, ſhould, in queſtions of antiquity, be intitled to throw | 


the onus proband: on the defendant; and on his failing, 
ſhould recover without bringing any proof at all e. 


BEeroRE we enter upon the proceeding and conduct of 
actions then in uſe, it may be convenient to premiſe a 


| ſhort view of the courts in which civil and criminal juſtice 


was adminiſtered ; and firſt of criminal ſuits. Criminal 
ſuits, where a corporal pain was to be inflicted, uſed to be 


determined in curid domini regis, in the king's court; 


which general expreſſion is explained in Bracton by ſay- 
ing, that if the offence concerned the king's perſon, as the 
crime of leſe majeſty, it was determined coram iþſo rege, 
by which was meant the great ſuperior court, of which ſo 
much has been already ſaid : if it concerned a private per- 
ſon, it was coram jufſtitiariis ad hoc ſpecialiter afſignatis, 
that is, we may ſuppoſe, either the juſtices in eyre or of 
gaol delivery. Theſe were all equally the king's courts; 


and as the lives and limbs of his ſubjects were in the king's 


hands, either for protection or puniſhment, it was proper 
they ſhould be _— to his deciſion only, unleſs in the 


nd. 102. b. „ © Ibid, 103. 
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few inſtances where perſons enjoyed the franchiſe of hold- CHA | VL 


ing a criminal” court; as the franchiſes of Toll me oy * NRY HL 


of Infangthef and Outfangthef *. | 
Tax courts for the determination of civil aut were 23 


follow: Real actions might be commenced in the lord's. 


court of whom the demandant claimed to hold his land; 
from whence they might be transferred, upon failure of 


| juſtice, to the ſheriff's court, and from thence to the ſupe- 
rior one ?; but if ſuch a ſuit was not removed for ſome Z 


cauſe or other, it might be determined-in the court baron. 
In the county court were held pleas upon writs of 7u/ticies, 
as de ſervitiis et conſuetudinibus, of debt, and an infinitude 
of other cauſes; among which were, fuits de wetito namio, 
and pleas de nativis, unleſs it became an iſſue, whether 
free or not, and then the enquiry ſtood over till the coming 
of the king's juſtices; the queſtion of a man's liberty being 
thought of too high een to be intruſted to an in- 
ferior juriſdiction. 5 

SU ch civil actions, whether ab or real; Which 


were determinable i in the king's court, were heard before 


juſtices of different kinds. The different courts which 
were called the king's are thus deſcribed by Bracton: Cu- 
riarum habet unam propriam, ſicut aulam regiam, et juſti- 
tiarios cupitales, qui proprias cauſas regis terminant, et 
aliorum omnium, per querelam, vel per privilegium five 
libertatem ; the latter part of which deſcription he explains 


by inſtancing one who had a grant not to be impleaded any 


where but coram ipſo domino rege; though it might be 


doubted whether per querelam is thereby explained, and 


whether that expreſſion does not mean a diſtinct method of 
proceeding by complaint, ſimilar to what we, ſee at this day 
in the modern king's bench, and of which we ſhall have 
occaſion to ſay more hereafter. Thus far of the aula regis. 


Our author proceeds, and ſays, habet etiam curiam, et 


l Bract. 104. b. | © Ad magram curiam. Bl act. 100. 


Juflitiarios 
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CI placitis,' de quibus authoritatem habeut cugngſcendi; et fine 
warranto juriſdiftionem non babent, nec 
which he ſeems to deſeribe the bench as having no autho- 
rity but by the writs returnable there. He goes on to 

mention the juſtices itinerant through the counties; ſome- 
times ad omnia placita ; ſometimes ad quædam ſpecialia; 
as to take aſſiſes of novel diſſeiſin, of mortaunceſtor, and 
ad gaclas deliberandas, to deliver one or more particular 
gaols. As cauſes were ſometimes removed from the court 
baron to the county, ſo, as appears from Bracton, and 


itinerant, and from thence into the bench, or coram regeb. 
Theſe are all the courts ſpoken of by Bracton; and there- 
fore it muſt be concluded, that the court of exchequer was 
ſtill conſidered as identically the ſame with the aula regis, 
and that the proprias cauſas regis particularly meant the 
government of the revenue; which is perfectly conſiſtent 
with the account before given! of this great court in it; 
firſt origin, and before the bench had any exiſtence. 
Be$1DEs. this expreſs account of courts, there are ſcat- 


tered up and down Bracton's work ſeveral paſſages which 


give us intimation of the nature of theſe courts; the prin- 
cipal of which are the returns of writs. A compariſon of 
ſuch expreſſions, as they occur in the courſe of this chap- 


ter, will throw = new Jight on the judicature of th 


time. 


great diligence; writs had been deviſed for a greater va- 
riety of occaſions than in Glanville's time, and they were 
diſcuſſed with more preciſion and fyſtem. Bracton divides 
writs into different kinds, in this way. He ſays, there 
were ſome which were formata ſuper certis cafibus, DE 
CURSU, et de communi conſilio totius regni conceſſa et appro- 
* Bra ct. 105. b. Vid. ant. 48, 49, &c. 
| | . bata; 


Tus ſubject of writs from to have been ſtudied with 


Hee coercionem; in f 
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zata ; and theſe could not be changed without the conſent CHAP. vi 
of the ſame power that framed them. There were others Hen wk 
which he calls magiſtralia, and which were varied according 
to the variety of caſes and complaints. Theſe magifrulit 
brevia, it ſhoule ſeem, from Bracton's account of them, 
were diſtinguiſhed from, and put in contraſt with, the bre- 
via formata, as being changeable without the permiſſion of 
the legiſlature . Thoſe which gave origin and com- 
mencement to a ſuit! were called brevia originalia, and 
were called, ſome of them aperta, or patentia, and ſome 
clauſa ; ſuch as aroſe out of theſe were called judicialia : 
theſe were varied according to the pleadings between the 
parties, and the ee e n way” were to an- 
ſwer. c 
IN diſcourling on 4. nature of civil evade we - ſhall 
begin with thoſe that were called ra. In order to under- 
ſtand the deſign of the various real remedies which the law 
furniſhed, it will be neceſſary to attend to the manner in 
which they conſidered the occupation of land and its ap- 
purtenances, under the circumſtances of a more or leſs 


complete enjoyment. 

E Or land, a man might have cider what they 3 5 
. ſeſſion, or what they called 5s, or proprietas. Poſſeſſion 

N was of various ſorts, and divided by very nice diſtinctions. 

„ One was ſaid to be gaædam nuda pedum poſitio, which they 


called zntrufionz; and this contained in it, fays Bracton, 
minimum pofſeſſionis, and nibil juris, being ſomewhat» of 
the nature of a diſſeiſin: in both it was a nuda poſſeſſio, 
till it received a vgſimentum by length of time. Another 
was a precarious and elandeſtine poſſeſſion, attended with 
violence, which acquired no vgſimentum by length of 
time; and this, ſays the ſame authority, had parwm paſſeſ- 
ons, and nihil jurit. A poſſeſſion for term of years, as 

it gave nothing but the uſufruct, was | conſidered i in a de- 


« Brat, 413. b. e 
e | gree 
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gree higher, as having aliquid poſſe Monis, but nibil juris. 
The next was for life, as dower, or the like; and this 


being a ſtep higher, was ſaid to be multum poſſeſſionis, but 
Kill n3bil juris. The next degree was, where a perſon had 


the freehold and fee to him and his heirs; and then he 


was ſaid to have plus poſſeſſionis, et multum juris: and he 


| who had the freehold, fee, and property, united in him. 


ſelf,” had plurimum poſſeſſionis, and plurimum juris, which 


was called droit droit, and contained the higheſt degree of 


property and poſſeſſion ; except that, even then, ſome 


other perſon might have jus majus, or greater right n. 


WE ſhall ſpeak of the remedies applicable to theſe ſeve. 


ral kinds of poſſeſſion in the order ſuggeſted by the above 


diſtinctions, beginning with the writ of intrſſon. Intruſion 


was, when a perſon, not having the leaſt ſpark of right, 


came into a vacant poſſeſſion; as, after the death of the 
anceſtor, before the heir or the lord entered. The perſon 
entitled to the reverſion, in ſuch caſe, might have a writ, 


which had been invented fince the time of Glanville, and 


| reſulted from ſome of the artificial notions which we have 


juſt ſtated, concerning poſſeſſion. The form of this writ 
varied according to the circumſtances under which the 
perſon bringing it claimed ; whether he was the lord or the 
heir; whether he claimed upon the death of an anceſtor, 


of a tenant in dower, or per legem Angliæ, or for life. The 
following was a more general form of it: Rex vicecomiti 


 falutem. Pone per vadium et ſalvos plegios A. quid fit coran, 


Ec. ad reſpondendum, or oftenſurus quare intruſit ſe in ter. 
ram, ec. quam B. qui nuper obtit, tenuit de eodem C. ad 
vitam ſuam tuntùm, et que; poſt mortem ejuſdem B. ad eun 


dem C. reverti debuit, ut idem C. dicit: et habeas, &c. 


Poss Ess iod created a ſort of right; it was adviſeable 
therefore for the heir to eject the intrudor within a year, 
or at the end of that time have recourſe to this writ; 
for it is laid down by Bracton, that no one could be put 


= BraQ. 159. b. 160. 


* 


ſaid to be violent; but, in order to underſtand what che 


isn LAW 


| to anſwer for an intruſion of longer ſtanding. ReſpeR- 
ing this time of limitation, Bracton ſeems not very preciſe; 


for he afterwards fays, at fartheſt, not at the diſtance of 


ten or twelve years, as was determined in this reign*; 


but the claimant was then driven to his writ of entry, 
grounded upon the intruſion o; a writ lately invented, of 


which more will be ſaid in its proper place. 


Tae next thing to be conſidered is, that wrongful poſſeſ- 
ſion which was obtained by diſſeiſin, and the method of re 
dreſs the law directed to be purſued. Diſſeiſin was now 


conſidered in a very large ſenſe, and much beyond the idea 
to which it was firſt applied. It was not only when the 


owner, or his agent, or family, who were in ſeiſin in his 
name, were ejected from the freehold unjuſtly and violently, 
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without judgment of law; but alſo, when a houſe had 


been left without any one therein, and the owner, his 


agent, or family, returning from his buſineſs, was denied 


admittance by one who had taken poſſeſſion, it was a diſ- 
ſeiſin; if a man was obſtructed in a free uſe of his freehold, 
that was a diſſeiſin; for though he might remain in poſſeſ- 


ſion, the full extent of that poſſeſſion was not enjoyed. If 


any one dug, or put ſheep, or otherwiſe intruded upon, land, 
under claim of an eaſement (for if it was without a claim of 
right it was only a treſpaſs); or, if a perſon made impro- 
per uſe of an eafement he had a right to; this was a diſ- 
ſeiſin. Again, if a perſon was in ſeiſin for life, or for 
years, or as guardian, or otherwiſe, and infeoffed another, 


in prejudice of the right owner; if a perſon diſtrained for 


ſervices not due, or where they were due, exceeded the 
bounds of a reaſonable diſtreſs; theſe were diſſeiſins. In 


ſhort, if one claimed to partake with the right owner, or 
raiſed an unjuſt contention * him, it was a diſſeiſin 


of the freehold». 
Tae above were diſſeiſins . violence; others were 


* 16 Hen. III, © BraCt. 169, 151, 4. P Ibid. 161. b. 163. 
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law conſidered as a violent diſſeiſin, we muſt ſee what the 
nature of i was. Vis was of two kinds, according to 
Bracton: thus, there was vis femplex and vis armata. It 
is not difficult to conceive what was ſaid to be vis armata : 
it was not only the coming with weapons of any ſort, or 
finding them at the place where they were uſed; but if a 
perſon came with arms, and made no uſe of them, the 
terror of them might be thought ſo to have operated, 28 
to make the diſſeiſin ſeem to have been cum armis. Vis 
ſimplex is defined by Brafton to be guotiens quis, quod fb 
videri putat, non per judicem repoſcit ; that is, wherever 
2 perſon took the law into his own hands. This diſtinc- 
tion of vis cum armis and vis ſine armis, was important, as 
the penalty upon diſſeiſſors was proportioned thereto 1. 

WHATEVER was the way in which the diſſeiſin was 
committed, the law not only allowed but required the diſ- 
ſeiſee, incontinenter, flagrante difſeiſind et maleficio, to e- 
pel the wrong-doer. What was meant by incontinenter, 
Bracton thinks was pointed out by the term of fifteen days 
allowed to a tenant ſummoned in a writ of right. If the 


owner was preſent at the time gf the diſſeiſin, he was to 


eject the diſſeiſor that very day, if poſſible, or on the mor- 
row, or the third or fourth day; and beyond that time, pro- 
vided he had uninterruptedly continued his endeavours, by 


calling in the aſſiſtance of his friends, and n. the 


attack. 
Ir he was abſent when the diſkeiün was committed, then 


a diſtinction was to be made according to the diſtance; 2 


reaſonable time was allowed for his getting information of 
the fact, and for his arrival; and if he purſued his attack 
upon the diſſeiſor within the ſtated time after ſuch arrival, 
the law conſidered it as done incontinenter. As for in- 

ſtance, if he was out of the kingdom in, what was called, 
JSomplex n, to St. Jago, or in the 1 8 s ſervice 


4 Brack. 162. 
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abb; which latter indulgence was for the delay occaſioned HENRY III. 


by the ſea: and then he had the fifteen days after he return- 
ed, and alſo the four days above-mentioned, to reſume the 
attack. If he was in a ſimplex peregrinatio to the Holy 
Land, he had a year allowed him, together with the fifteen 


and four days; but if he was in what they called a gene- 


ral paſſage to the Holy Land, the time was three years, to- 
writer with the fifteen and four days. _, 


SUCH was the time allowed by the law, for a man to re- 


dreſs the injury he had ſuffered ; but if he permitted a lon- 


ger period than that to elapſe, he gave up this right, and 
lot both his natural and civil poſſeſſion, as they called it, 


which were thenceſorward in the diſſeiſee, who could not 


afterwards be ejected but by judgment of law*. 
As to the power of redreſs by the act of the party in- 


jured, and the ſituation in which recourſe muſt be had to 
the aſſiſe, the law may be ſhortly ſtated. in this manner. 


For inſtance, I eject you from your freehold ; you may 


have an aſſiſe. Again, I eject you, and you me, inconti- 
nently, agrante difſeiſind ; I cannot have an aſſiſe, be- 


cauſe I only ſuffer what I had before done myſelf. Again, 
Leject you, and you eject me, incontinently, and I, again, 


incontinently eject you; {till you may have an aſſiſe, and 


ſo in inſinitum for the true poſſeſſor may, by law, eject, in- 
continently, the wrong doer, and an aſſiſe ſhall not be brought 
againſt him for it: but ſhould the true poſſeſſor be negligent, 


alter the diſſeiſin, in purſuing the injury, he loſt, as was be- 


fore ſaid, both his civil and natural potion, and had no re- 
dreſs but by the aſliſe *. 

Ir the diſſeiſor transferred the land on the day of the diſ- 
leiſin, or the day after, the donee might be ejected, incon- 
nently, by the true owner, the ſame as the principal diſ- 


ſeiſor: in like manner Alſo, the aſſiſe might be * 


7 Brac, 163, 2 Ibid. 164. 
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againſt both; againſt the firſt ad penam, and againſt the 
ſecond ad pœnam and ad reflitutionem. If a long inter. 
val had paſſed between the diſſeiſin and the transfer, the 
ſecond would not have been liable ad pœænam, but only to 
make reſtitution . Again, if the firſt wrong-doer was 
diſſeiſed by another, the true owner might either inconti- 


nently eject the laſt diſſeiſor, or bring an aſſiſe againſt him; 
and if he deferred doing it, the firſt diſſeiſor might do either. 


In all theſe caſes of recovering poſſeſſion by force, the ſhe- 
riff, though not bound to interfere ex officio, might aſſiſt at 


the requeſt of the diſſeiſee; yet he was to take care how he 
ated, as he would be ſubject to an aſſiſe, in like manner 
as the perſon whom he meant to aſſiſt: he might take a 
part in theſe matters, either as a private friend, or officially 
as ſheriff, to keep the king's peace“. 

WHEN the party diſſeiſed had neglected to avail himſelf 
of the authority the law gave him to recover poffeſſion 
while the injury was freſh, he was then to recur to the re- 
cognition of aſſiſe; that compendious way for recovering 


_ poſſeſſion, which became now more practiſed than ever. 


EvERY body who was tenant of a freehold nomine ſu 


PDroprio, might have this remedy by aſſiſe; thoſe therefore 


who were in poſſeſſion nomine alieno, as a guardian, an 
agent, the family of a man, or his ſervant; a firmarius, 
or fructuary (not being a fedi firmariut); an uſurer, or 
gueſt; one who held from day to day, or from year to 
year; or an uſufructuary who held for a term of years; none 
of theſe could bring an aſſiſe; but that remedy was left to 


nim who was the dominus proprietatis, out of whoſe fee all 


thoſe intereſts iſſued. It is laid down gravely by Bracton, 
that ſhould a man be ejected from his ſhip, gua/i de libero 
tenemento, he was no more entitled to an aſſiſe than if he 
had been dragged from his horſe or carriage; though he 
makes a queſtion concerning an ejectment from a wooden 


Prad. 166. bid. 
| houſe: 
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lie; but if on the land of another, and there had been any 
prohibition or injunction againſt the building, or removal, 
the perſon on whoſe land it was built might have an aſſiſe; 
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if there had been none, and it had been removed without 


any conteſt, he could not have an aſſiſe *. 
AN aſſiſe lay not only againſt the diſſeiſor, but againft all 


his aiders and abettors, whether preſent or not; not only 


againſt thoſe who did the fact, but againſt thoſe in whoſe 


7 name it was done; or who, after it was done, concurred 
in or approved it; as by this avowal and ratification, they 
ſeemed to make themſelves parties 7. It only lay againſt 
thoſe, who were in ſome of the above ways parties to the 
fact; and therefore not againſt an heir, or ſucceſſor to the 
diſſeiſor; who, though liable to make reſtitution, were not 
to undergo a penalty for the diſſeiſin . Nevertheleſs, where 
any of the parties died, or the aſſiſe had not been brought 


with ſuch diligence as the law required, and the matter 


was not, by commencement of ſome proceeding, become 
litigious, as the lawyers called it; in ſuch caſes recourſe 


was to be had, not to a writ of right as formerly, but to 


a remedy which had been lately invented, called a writ de 
ingreſſu, or writ of entry; which has been ſo often alluded 
to, and of which more will be ſaid hereafter *. . 

Tu form of the writ of novel diſſeiſin differed from that 
in Glanville's time in nothing but in the return: the limita- 
tion was ſtill, notwithſtanding the ſtatute, pgſt ultimum redi- 


Form of the 
Writ. : 


tum domini regis de Britannid in Angliam *; but the return 


was uſq; ad primam afiſam cum puſtitiarii noſtri ad partes illas 
denerint; according to the appointment of jultices of aſſiſe, 
as directed to be made by Magna Charta. It ſeems, that 
upon this. writ pledges of proſecution were to be taken by 
the ſheriff only in caſe they had not been found. in the 


* BraQt. 167, if 8, | bid. 175, 176. 
* Ibid, 171. Vid aut. 264. 
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king's court, or a promiſe given, which uſed in ſome in- 
ſtances to be accepted inſtead" of pledges. The pledges 
were to be two at leaſt, and ſuch as were ſufficient to pay the 


miſericordia to the king, if the complainant ſhould retract, 
or not proſecute his ſuit. If a huſband and wife were com- 


plainants, two pledges were enough; and it was the prac- 


tice to be contented with two, when there were more com- 


; plainants than one; though it was thought ſafer that each 


ſhould find two. Notwithſtanding the clauſe commanding 
the ſheriff 9qu3d faciat tenementum reſeiſiri de catallis, was 
ſtill continued, this part of the writ, ſays Bracton, was 
never executed; but theſe were left to be eſtimated i in the 
damages by the recognitors b. 

Fas other directions of the writ were to be exbcuted as 
follow : in purſuance of qu3d tenementum faciat eſſe in pace, 
Sc. the ſheriff was to ſee that the diſſeiſor did not convey - 
the land to any one, and that the diſſeiſee made no entry 
thereon; and if an entry was made by any one, under any 
pretence whatever, he was to reſtore it to the true owner, 
ſo to remain till the next aſſiſe. As to ſending the recog- 
nitors ad vivendum tenementum, he was to cauſe a view to 
be had, not by one or two, but by the whole, if poſſible, 
or, at leaſt, by ſeven ; for an aſſiſe could not, ſays Bracton, 
be taken by lefs than ſeven, though it might, for aul 
reaſons, be taken by more than twelve. 

Tux reaſon of a view was, that there might be a cer- 
tainty about the matter in queſtion, both for the guide of 
the jurors in ſwearing, and the judge in giving judgment. 
The jurors were to fee what the freehold was; whether it 
was land or rent; whether it was conſecrated to the church 
or not; whether it was held ſolely, or in common. They 
were to fee that the complainant did not put more in view 


than he had claimed in his writ, for then he would be 
amerced ; though he might, if he pleaſed, put leſs. They 


Brack. 199; 
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Tere to ſee in what vill, in whit locus, in What pane of the 
lacus, and within what bounds, the freehold lay. If it 
was a rent, they were to ſee the land out of which it iſſued | 
(an aſſiſe being the remedy for rents, in ſome caſes where 
a diſtreſs failed): the like of common of paſture, They 
were to view not only the land where the common lay, but 
alſo that to which it was appurtenant © ; and thus, in all 
caſes, the jurors were to have a view of the thing i in queſ- 
tion, for their better information!“. 

Ir was the complainant's duty to attend and point out 


all the above circumſtances to the jurors; and if he could 


„ 
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not, and appeared totally ignorant of the matter, the writ 


of aſſiſe was loſt, and the aſſiſe cadit in perambulationem, 
2s they called it; that is, became, by conſent of the par- 
ties, a perambulation to make a general enquiry concern- 
ing the locality, the metes and bounds of the land *. It 
was a rule, that could the complainant point out the locus, 
but not the preciſe part thereof, it was ſufficient if he. was 
proved by the oaths of the recognitors to haye ſeiſin any 
where in the Iacus alledged. 

Ir either of the parties failed to appear at the day ap- 
pointed before the juſtices, his pledges were in miſericordiã; 
if neither of them appeared, the aſſiſe was void, and all, 
both principals and pledges, were in miſericordid. If the 
diſſerfor appeared and confeſſed the diſſeiſin, as in ſo doing 
he acknowledged an injury which was againſt the peace, 
he was to be commited to gaol. If the diſſeiſor was ab- 
ſent, and the complainant preſent, together with the recog- 
nitors, though no one was preſent for the diſſeiſor, the 
alliſe was ſtill to proceed per defaltam ; it being a rule, that 
the aſſiſe ſhould on no account be delayed: in ſuch caſe, 


Proceeding 
thereon. 


however, the complainant was always examined as to the 


ground of his demand . The complainant might, at the 


time of appearance, make a retraxit of his complaint; for 


© Brat. 180. à Ibid, © Ibid. * Ibid. 182, 183. 
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which his pledges, as was before ſaid, would be amerced, 


HENRY ill. unleſs he obtained the licence of the court for ſo doing g. 


Wunx both parties appeared in court, the writ was to 
he read, and the matter of complaint enquired i into. Brac- 
ton blames ſome judges, who immediately, after hearing 
the writ read, would proceed to aſk the party complained 
of, what he could ſay againſt the aſſiſe: he thought it baſty 
and premature to. put a perſon to anſwer, before the mat- 
ter of the complaint was properly examined and eſta- 
bliſned; for it was not yet known whether the proceeding 
was to be by an 4% ſ%e or by a jury (the diſtinction between 
which will be ſeen preſently), whether the fact was a tref- 


| paſs or a di Mei. n he thought, therefore, that, as in a 


queſtion concerning the proprietas, the demandant was to 
ſhew by what right he claimed; in like manner, in this 


| ſuit, it was not ſufficient barely to propound a complaint, 
but to ſhew the 7us guerelz, and how the complainant was 


entitled to make it. 
Tae Juſtices, therefore, for their own Fe AR and 


to inſtruct the jurors, were to interrogate as to the parti- 


culars of the complainant's caſe ; of what freehold he was 
diſſeiſed, whether land or rent, whether for life or in fee, 
whether by deſcent or purchaſe ; of a rent, whether it 
iſſued out of a chamber or a freehold, whether for life or in 
fee; of the boundaries and ſize of the freehold, whether 


there was any ejectment from the freehold, whether it was 
by day or night, with arms or without, with robbery or 


without; and innumerable other circumſtances which 


might conſtitute the merits of the caſe b. 


Wren theſe enquiries had been made, then, and not 
till then, was the tenant to be aſked, if he could fay any 
thing why the aſliſe ought to remain. The matter of ſuch 


objection might be found in the above interrogatories put | 
to the W If the tenant could ſhew no cauſe why 


* *. 182. b u Þ Ibid, 184. 
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the aſſiſe ſhould remain, but at once denied he had com- CH AP, VI. 
mitted any diſſeiſin; he ſimply put himſelf upon the aſſiſe, HENRY wm 
and the aſſiſe proceeded, as they called it, in nodum ie, 
that is, upon the ſimple queſtion of diſſeiſin; and if the 
| jurors were preſent, or ſeven. of them at leaſt, againſt 
vhom there was no cauſe of exception, they proceeded to 
take the aſſiſe; if they were not preſent, the aſſiſe was de- 
ferred to another day, when FARY wen to appear, ag the 
aſſiſe was to proceed. 
Ir the jurors appeared at the next doo! then the non 
to them were to be ſtated. Theſe were. of various kinds. 
Bracton ſays, that was a good exception to a juror, which 
would be a good one to a witneſs. One rendered infamous 
by having been convicted of perjury, could not he a juror, ac- 
cording to the rule expreſſed in the Engliſh. of thoſe: days: 
He ne es othes worthe that es enes 'gylty of 0th broker.” 
Any enmity againſt a party, any friendſhip-with him, as a 
good exception. Being a ſervant, familiarity, conſangui- 
nity, affinity, unleſs the connexion was :equally'with both 
parties; being of the ſame table or family; under the 
power of a party, ſo as to be benefited or hurt: owing ſuit | 
or ſervice; being counſel:or advocate; all theſe, and many by 
others, were good cauſes of exception to jurors. When Of the verdi. 
the parties had at length agreed upon a juror, they could | 
not afterwards reject him; and when the number was com- 
plete, the aſſiſe proceeded, the firſt juror having taken the 
following oath : Hear this, ye juſtices, that I will ſpeak 
© the truth of this aſſiſe, and of the tenement of which I 
have had a view by the king's writ” (altering theſe words 
where the ſubject was a rent, a common, and the like), 
e and in nothing will omit to ſpeak the truth. So help 
„ me God, and theſe holy goſpels.”” Aſter this, the 
other jurors, in order, repeated the following words: 
« That oath which · the foreman here hath taken , I will 
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ch AP. vi. oy * keep, on my part, f ſo help me God, and theſe holy gol. 


els *,” 
10 TER the oath was kit in the foregoing manner, 
the prothonotary, for the information of the jurors, was to 
rehearſe the effect of the writ, in the following way: Jou 


« ſhall ſay, upon the oath which you have taken, whether 


% N. unjuſtly, and without a judgment, difleiſed B. of 
« his freehold in ſuch a vill, after the laſt return of the 
cc king, &c. or not.” In this ſituation of things the juſ- 
tices were to' fay nothing towards inſtructing the jurors, 
becauſe nothing had been ſaid by way of exception againſt 
the aſſiſe; but the jurors were to retire into ſome ſecret 


plies hd there to converſe with one another upon what 


they had in charge; and no one was to have acceſs to them, 
or talk with them, till they had given their verdict; nor 


were'they, on the other hand, by ſigns or words, to give 


the leaſt intimation what their verdict was to be. 


''THERE often happened a difference of opinion between 


the jurors; in which caſe the court uſed, as it was called, 
to afforce the aſſiſe; that is, others, according to the num- 
ber of diſſenting voices, were added to the major part of the 
aſſiſe; and if they happened to agree, their verdict was held 
good; and the diſſenting jurors were to be amerced quaſi 
pro tranſgreſſione, ſays Bracton, as guilty of a ſort of offence, 
in obſtinately maintaining a difference of opinion, 
WHEN the verdict was given, judgment was delivered 


according to it; unleſs the jurors ſhould have expreſſed 


themſelves obſcurely, and the juſtices were diſpoſed to exa- 
mine further into the matter : and ſhould the jurors, or thoſe 


who were added by afforcement, ſtill be unable to een 
plainly and fully what their meaning was, the method was 


either to get the parties to agree the matter, or the judgment 
was adjourned into the great court, where it was finally to be 
determined. Another way of putting a point of doubt and 


* Bract. 184. b. 185. 


obſcurity 
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obſcurity into a eb of examination, was by certificate, on Ar. VI. 


the nature of which will be explained hereafter. When 
the aſſiſe failed to give a plain and intelligible verdict, it 


was the office of the juſtices to endeavour to elucidate ĩt 
by interrogation and diſcuſſion. If the jurors were entirely 


ignorant of the matter, then, as in the former caſe, others 


were to be added who knew the truth; and if, after that, 
the truth could not be got at, they were to give their ver- 
dict upon the beſt of their belief, according to their con- 


ſciences l. Though it was commonly ſaid, that truth was 


the province of the juror, and juſtice and judgment that of 


the judge; it ſeems, ſays Bracton, that judgment belongs | 


to the jurors, inaſmuch as they are to ſay upon their oath, 
whether one man diſſeiſed another. But yet, as the judge 
is to give a Juſt judgment, it becomes him diligently to 
weigh and examine what is ſaid by the jurors, to ſee whe- 
ther it contains any truth, that oy 1. not wen be PURE 
led by their miſtakes w. 

Ir judgment was given for the complainabe; the land 
was to be reſtored, with all its produce, received and to be 
received, from the diſſeiſin to the time of the judgment; and, 
as the ſheriff was commanded to keep the land in peace till 
the aſſiſe was taken, the diſſeiſee was to recover damages 
for any unjuſt abuſe or miſuſe of the land in that interval. 
The diſſeiſor was to ſuffer certain penalties. He was to 
be in miſericordid regis, in proportion to the nature of the 
diſſeiſin ; as, whether it was cum armis or without, ſo as 
the miſericordia was never leſs than the damages: beſides 
this, he ſuffered a penalty for the peace, if it had been vio- 


lated. Again, if he had committed robbery with the diſ- 


ſciſin, he ſuffered a triple penalty; for the diſſeiſin, the 
miſericordia ; for the peace, "impriſonment; and for the 
robbery, as it is termed by Bracton, a heavy redemption: 
he did not, however, loſe life or limb, as the _— was 


1 Brad. 188. b. 186. b. „ Ibid, 186. b. 
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HENRY i. 


Exceptions to 


the aſſiſe. 


| was ſaid againſt the aſſiſe, nor any exception taken why it 


HISTORY OF THE 


not proſecuted criminally. The diſſeiſor, if he was the 
principal in the fact, was alſo to give to the ſheriff, on 
account of his diſſeiſin, an ox and five ſhillings; but thoſe 
who were only in aid, force, or counſel, did not, in gene- 
ral, pay this mulct to the ſheriff, though in ſame counties 
they did. The diſſeiſor was alſo to render damages, to be 
eſtimated by the oath of the jurors, and further, if need 
were, or the jurors had been exceſſive, to be taxed by the 
juſtices. But the juſtices were not to eſtimate the damages 
at a larger ſum than the jurors had, unleſs it was a very clear 
caſe, that the jurors had taxed them much lower than was 


realonable or proper. 


TRHIS liberty of actos _ 3 was Fak. to 
the judges, in order that diſſeiſins might never eſcape the 


proper puniſhment of the law; for, in thoſe times of diſ- 


order and oppreſſion, there were many great men who 
would commit diſſeiſins for the mere purpoſe of making 
the moſt of the fruits and profits during the time they 
could keep their unlayful poſſeſſion : and when they had 


raiſed great ſums thereby, they could generally eſcape with 


a ſmall. mi/ericordia, through the ill-placed lenity of jurors; 
who, when they, by their verdict, took from a diſſeiſor the 
land, were unwilling to load him beſides with heavy dama- 
ges. For theſe reaſons, it was expected that the juſtices 


ſhould examine very carefully into the change that had been 


made on the land ſince the diſſeiſin, either through the 
wilfulneſs or neglect of the diſſeiſor, or any otherwiſe; al 
which he was to be compelled to make good, notwith- 
ſtanding much of the damage might have happened by 
death of cattle and other accidents, which it was out of bis 
power to govern: nor was any: allowance to be made to a 
wrong-doer-for improvements. 

Tals was the manner of enden ds when nothing 
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or plead ſuch matter as would cauſe it to remain, that is, de- 
fer it for the preſent, or perhaps entirely deſtroy it. / Theſe 


_ exceptions were, to the writ, to the perſon of the com- 
plainant or tenant, and to the aſſiſe. Some exceptions to the 


writ deferred the aſſiſe, butdid not deſtroy it: ſome exceptions 
to the perſon of the complainant entirely deſtroyed the aſſiſe: 

ſome exceptions were peremptory as to one perſon, and de- 
ferred the judgment, but were not peremptory as to another; 
as where the complainant was not entitled to the action, but 


ſome one elſe. The order of ſtating exceptions was this: 


if the writ was not good, there could be no further pro- 


ceeding; but if that was good, then they reſorted to the 


perſon of the complainant, to ſee whether he was entitled 
to the complaint; then to the perſon of the tenant, to ſee if 
he was the perſon againſt whom the complaint ſhould be 
made; and laſt of all to the aſſiſe, to try i tenens infuſtè et 


fine judicio diſſetſiverit ipſum querentem de libero tenemento 
ſuo in ſuch a vill, after ſuch a period of time r. 


Tavs, after the juriſdiction of the court was eſtabliſhed, 
the tenant was to take his exceptions to the writ. Ex- 


ceptions to the writ were many; if there was any thing 


faulty therein; a ſpurious ſeal ; a raſure in a ſuſpicious 
part, as where the names of the perſons, or places, or 


things, were written (for a raſure in the legal part was 


not ſo important as in theſe points of fact); if the date was 


at all changed; if the complainant had had a former writ 
of mortaunceſtor, of entry, or of right, and ſo had not 


obſerved the order of writs. Again, any error deſtroyed 
4 writ, though it did not deftroy the aſſiſe. It was error, 
if the writ was apainſt one who was poſſeſſed nomine aliens, 
as a firmarins. The aſſiſe could not proceed if there was 


an error in the name, as Henricus for Wilhelmus ; and 
lo in the cognomen, as Hubertus Roberti for Hubertus 


2 Brad. 187. b. 
: Walter; 


1 133 
ought o remain, as it was called; but if the tenant did SHA r. vi. 
not chuſe to put himſelf upon the aſſiſe, he might except, wr . 
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deſcription, as London for Wincheſter : even if the error 
was in a ſyllable, as Henry de Brocheton, for Henry de Brac. 
ton; nay, even in a letter, as de ZPrafthon, for de Bracton: 
again, in a name of dignity, as Heary de Brafon precentor, 
when he was decanus; ſo of a ang; as vineam for 
ecclefram . x 

THEN followed exceptions | to the perſon of the com- 
plainant; once of which was villenage, and its conſequences; 
excommunication; that he had not a freehold ; that he 
ſhould diſtrain inſtead of bringing this writ ; and many 
others. The tenant might next except to his own perſon; 
as for inſtance, that the action ſhould have been againſt 
his anceſtor or predeceſſor, and not againſt him r. And 
laſt of all, having gone through exceptions ta the writ and 
to the perſon, he might except to the aſliſe, upon the cir- 
cumſtances of the caſe, by diſputing how far the operative 
words of the writ were juſtified in fact; how far he :nu/lc 
et fine. judicio—difſeiſevit eum de libero tenemento Juin | 
tali villd; every term of which charge was open to a vari- 
ety of remarks and objections *. | 

. ALL theſe exceptions, whether they were peremptory 


or dilatory, were equally owt of the aſſiſe (which was merely 


to try the diſſeiſin), and collateral to it; and therefore 
could not be determined by the recognitors of aſſiſe. We 
have ſeen, that in Glanville's time* ſuch incidental matters 


were in general tried by duel, there being very few iſſues 
which are ſaid by that author to have been uſually tried by 


recognition; of which one was, infra ætatem vel non; 
another was, whether ſeiſed ut de vadio, or ut de feeds, and 
ſome others; as that of villenage, which was to be tried 


| by the relations, and if they could not agree, by the vici- 


nage; the gift of a fee, after a grant of the advowſon ", 


4 Bract. 188, 189. N t Vid. ant. 100 
7 Ibid, from 190 to 204. Pet v Glany. lib, 13. c. 20. 
5 Ibid. from 204 to 212. b. 


and 


% 
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and others that may be ſeen in that reign; but, in gen, 
points in debate that did not make the direct queſtion of 
ſeiſin, were tried by the duel. Since that time, the good 
ſenſe of mankind concurring with the ſtatute made by 
Henry II. concerning trials by recognitors, had ſo far 
prevailed over the habits of their. anceſtors, that ſuitors 


uſed commonly, when a fact was in litigation der | 


them in a cauſe, to conſent that the truth thereof ſhould be 
enquired of by a JURATA, or jury, in preference to a 
trial by duel; and they accordingly uſed to pray the court 
that it might be ſo; with which prayer courts had been 
ſo long uſed to comply, that a jury had become the regular 


mode of trying a fact in diſpute in a judicial proceeding. | 
Thus there had gradually ariſen. a new ſort of trial by 


recognitors or jurors, denominated a jurata; which was 
a tribunal choſen by conſent of the parties themſelves, and, 
on that account, differed ſomewhat in its conſtitution, 
deſign, and effect, from the a/i/. | 
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To mention only one mark of their difference, and leave 


the reſt to be obſerved as occaſion preſents them: the 
jurors in a jurata were not liable to conviction for perjury, 


nor to the infamous judgment as the jurors in the % 


were; the reaſon for which, according to Bracton, was, 
becauſe the jurata was a trial which the parties had them- 


ſelves prayed to have, and therefore they had no reaſon to 


complain of its determination; while the aſſiſe (to follow 
his idea) was a ſpecific remedy in a ſpecial caſe, to which 
and which only the parties were by the law confined for 
obtaining redreſs; and if the ends of juſtice were. difap- 
pointed by thoſe recognitors who were deſigned by the 
conſtitution to further it, they deſerved a very ſevere ani- 
madverſion. But, with ſubmiſſion, the reaſon of the con- 


viction being allowed in one caſe, and not in the other, 


was not, it ſhould ſeem, owing to any particular difference 

in theſe two trials, as practiſed in the time of Henry III. but 

becauſe the Conſtitution of Henry II. had provided that 
puniſhment 


? 
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CHAP. vi. puniſhmetit for tecogniters in the particular affifes only, 


— mn} 
HENRY III. 


Aſſiſa vertitur 
in juratam. 


which were then invented. The devolving of queſtion 
upon recognitors to be tried by the conſent of parties, was 


a pradtice that originated afterwards, and therefore was not 


within that provifion : nothing can be a ſtronger mark of 


_ this trial not owing its Exiſtence to that famous law of 


Henry II. than the appellation of jurata. 
Tux difference between 4/f/a and jurata was a very 
common piece of learning in this reign. This diſtinction was 


always obſerved, and was never more nicely attended to, 


than when it happened, as it ſometimes did, for an afj/z 
to be called upon to diſcharge the office of a jurata; 
and, inſtead of deciding the direct point in the action, to 
enquire of ſome collateral matter. For when any iflue 
aroſe upon a fact in a writ of novel difſeifin, mortaunceſtor, 
and the like actions, which fact the parties agreed ſhould 
be enquired of by a jurata; nothing was more natural, 
nor indeed more commodious, than, inſtead of ſummon- 
ing other recognitors, as in Glanville's time *, that the 


_ &ffiſa ſummoned in that action ſhould be the jurors to 


whom they might refer the enquiry. This was generally 
the caſe; and then the lawyers ſaid, cadit aſſiſa, et vertitur 
in juratam ; the aſſiſe was turned into a jury, and the 
point in diſpute was determined by the recognitors, not in 
modum afſiſe, but in modum jurate. | 

Tuvus, then, the exceptions mentioned above would 
in this reign, as they were out of the aſſiſe, be determined, 
not in modum''afſiſe, but in modum jurate ; as it were, 
fays Bracton, by conſent of the parties; where one al- 
ledged one thing, and the other the contrary, and each 
prayed that the truth of what he ſaid might be enquired 
of. And in this caſe, ſays he, there is no conviction; 


for if the other party would controvert the ſaying of the 
ou the law gave him fall liberty to ſay that the prof 


[ 


* Glan. 10. 13 c. 20. 
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was ale the verdit of the en in d be Hip CHAP/ VI) | 

| a proof of the exception'; every one being to prove the truth HENRY ut. 4 

of his exception, and the perſon who replied to it being | 

: alſo bound to prove his replication, in which recourſe was' 

; had to the jurors, merely for want of other proof. 

j ITuis will be made clearer by giving an inſtance. Sup- 
poſe the complainant ſtated his caſe by ſaying, that he mar- 


5 ried a wife having an inheritance, and after her death he 
5 was in ſeiſin till ſuch a one unjuſtly diſſeiſed him, and ſo 
; was in ſeiſin per legem Angliæ, for he and his wife had 
7 children between them. If the tenant did not, in anſwer 
5 do this, deny the diſſeiſin, and put himſelf on the aſſiſe, to 7 


try whether he diſſeiſed him or not; he might deny ſome 
of the circumſtances which the complainant had ſtated as 
making his title: he might except that they had no child; 
or if they had, that it died in the womb; or if it was born, 
that it was a monſter, and not a child; or if it was a child 
and born alive, that it was not heard to ery between four 


e walls: when the complainant to ſuch a plea replied the con- 
0 _ trary, the truth of the allegation was then to be enquired 
y of by the aſſiſe in modum juratæ. In the ſormer caſe, of 
r 


the general iſſue diſſerſrvit vel non, the j Jurors, if they ſwore- 
falſely, would be liable to conviction; in the A they 
would not “. 

Tae inſtances in which an aſiſe ka be turned into 

a jury, were as numerous as the exceptions that might be 

taken to the complaint. We ſhall content ourſelves with 
adding one more example to thoſe already given; ; and 
this, being a very particular one, deſerves our notice. 

An aſſiſe was ſometimes turned into a jury  propter tranſ- 

greſſionem, on account of a treſpaſs : as where a perſon 
made uſe of another's land againſt the owner's will; or 
where he uſed, as his own, the land of a perſon holding in 
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common wich him; theſe might be difleifins and treſpaſſes 
both; for every diſſeiſin was a treſpaſs, though not every 
treſpaſs a diſſeiſin. If then the entry upon the ſtranger's 
land was without any claim of right, it was not a diſſeiſin, 
but a treſpaſs. But as it was uncertain quo animo this was 
done; the complainant uſed generally, in fuch cafe, to bring 
an aſſiſe as for a diſſeiſin, and then the judge was to exa- 
mine whether it was done with a claim of right: ſo that, 
if it ſhould turn out that he made the entry through a pro- 
bable error and ignorance, and under ſuch miſtake cut 
down trees, or the like, and did not do it in the name of 
ſeiſin, he was cleared of the imputation of a diſſeiſin, and 
it was conſidered rather as a treſpaſs; for which, if he ac- 
knowledged the fact, he was to make amends; if he de. 
nicd it, the aſſiſe was turned into a 196 to enquire of the 
treſpaſs *. | 
A aſſiſe was ſometimes turned into a 10 8 FEI? 
greſſionem di ;ftriftionis, on account of a treſpaſs committed 
in diſtraining ; for a diſtreſs fometimes amounted to a diſ- 
ſeiſin, ſometimes was only a treſpaſs ; and was accordingly 
determined, in the former caſe in modum aſſiſæ, in the lat- 
ter in modum juratæ. When an afliſe, therefore, was 
brought upon an injury ſuffered by a diſtreſs, if it could not 
be maintained as an aſſiſe to determine the diſſeiſin, it might 
be maintained as a jury to determine the treſpaſs *. 
F FROM what is here ſaid, and the little mention there is 
in Bracton about any original ſpecific proceeding in caſe of 
| treſpaſs, it ſhould ſeem, that. though there might be a writ 
of treſpaſs, it was rarely brought for entries upon land; 
but the uſual way of conſidering ſuch matters was in an 
affiſe, where the complainant was ſure of inflicting ſome 
penalty on the wrong-doer, either as a difſeiſor or a treſ- 
paſſor. It ſhould ſeem that the writ of treſpaſs was a 
late invention not wholly approved by Bracton; for it is 


„Bradl. 216, b. | * Ibid. 217. 
| | | : ſaid 
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ſaid in another part of this author's work, that the writ, C HAP. VI. 

quare vi et armis a perſon entered land, would be bad, Be- T M.. 

cauſe it would be making a queſtion of the mode of the treſ⸗ 

paſs, when it ſhould be for the treſpaſs fimply. 
I 0 return to the aſſiſe of novel diſſeiſin: This aſſiſe, ac- 

cording to Bracton, had three conſiderations: it was per- 

ſonal, propter faftum ; penal, propter injuriam; and third. 

ly, it was for reſtitution of the thing taken. As far as its 

object was penal (and pœ na ſuos tenere debet autores ), it did 

not lie for the heir of the diſſeiſee, nor againſt the heir of 

the diſſeiſor, if he died in the life of the diſſeiſee; for the 

penalty was extinguiſhed, with the perſon, and the heir was 

not to be puniſhed for the offence of his anceſtor: nor, 

in like manner, would an action lie for the heir of the 

diſſeiſee; for as between him and the diſſeiſor there was no 
obligation guoad pœnam, though there was quoad ręſtitu- 

tionem ; but his remedy was by a writ de ingreſſu, ſince 

called a worit of entry. As to this writ of entry, and when 

it lay in the nature of an aſſiſe of novel diſſeiſin, for an heir 

to recover poſſeſſion, it was to be ſeen whether the anceſtor 
had been properly diligent in procuring and proſecuting his 

ſuit ſo as to have got a view, and the jurors ſworn; for then, 8 

by ſo doing, the aſliſe of novel diſſeiſin, in caſe of his death, 

was ſaid to be perpetuated; that is, the right of action for 

the diſſeiſin, ſo far as concerned the reſtitution, continued 

to the heir of the diſſeiſee againſt the diſſeiſor and his heirs. 

Some were of opinion, that, i in this caſe, the action would 

hold quoad pœna rer the diſſeiſor; and though 

the aſſiſe was Me uted ſo far as the view, and elect- 
ing the jurors, yet if as much diligence as poſſible bad been 
uſed, though no action was commenced, the writ of entry 
was nevertheleſs continued to the heir of the diſſeiſee quoad 
reſtitutionem b. 


Tux form of the writ of entry, when brought after an | 


b Bract. 218. b. 


Aaz2 aſſiſe, 


mus roz x OF./THE 


_ CHAP. VI. aſſiſe, was as follows: Precipe A. quid juſtt, &c. reddat B. 
HENRY ill. Fe terræ cum pertinentiis in villa, Sc. in quam non ha- 
et ingraſſum niſi per C. patrem ipſius A. cujus heres ipſe 
4 qui prædidtum B. inde injuſtè et fine judicio diſſeiſwit, 
et poſlquam, &c. et unde aſſiſa novæ diſſeiſina ſummonita fuit 
coram juſſitiariis naſiris ad primam, c. et viſus terre cap- 
tus, et remanſit aſſiſa capienda, to quid prædictus C. obiit 
ante captionem illius aſſiſæ (or, antequam juſfitiarii noftri in 
partes illas venerint ). Et nife fecerit, &c. Theſe writs 
of entry grounded upon a diſſeiſin, varied according to 
the circumſtances which had happened fince the diſſeiſin. 

One was, in quam ingreſſum non habet niſi per C. filium et 
heredem D. qui terram illam ei dimiſit paſiguam idem D. 
injuſlè et fine judicio diſſeiſiverit ipſum B. &c. Another 
was, in quam non habet ingreſſum, niſi per talem, qui injuſſe 
et fine judicis di Yeiſro ſvit talem lauf idem tali ai Meiſſverat 

ente e. 

In this writ the heir of the diſſeiſor might hav almoſt all 
the anfwers and defences which the diſſeiſor himſelf, if he 
had lived, might have had againſt the aſſiſe of novel dif- 

5 feiſin; inaſmuch as this writ was in the nature of an aſliſe 

- | of novel diſſeiſin in all reſpects that regarded reſtitution, 

though not guoad penam; and all ſuch matters would be 

4 | determined by a jury. Bracton fays expreſly, that no cor- 

_ - poral pain was to be inflited by this action, on account of 

1 the diſſeiſin of the anceſtor; nor damages; nor was the 

cuſtomary ox to be given to the ſheriff*; but only the mi- 
© was to be paid for the unjuſt ane 6 

| Tr1s writ of entry grounded upon a diſſeiſin, like other 

| writs of entry, was an invention fince the time of Glan- 

ville, and was the reſult of that refinement which had 

* pervaded all parts of * law relating to ſeiſin and property 


e Brat. 219. for every diſſeiſin proved. 
4 It ſeems that there was a cuſtom Brad. 220. 
+ for the ſheriff to demand an or 


The 


7 


ENGLISH LAW. 3247 


The earlieſt mention of theſe writs is in the third year of CHAP. vi. 
this king; when they are ſpoken of as in common uſe, and HENRY II. 
therefore it is probable that they were introduced not long 
after Glanville's time f. We ſhall have occaſion to treat 
more particularly of theſe new writs in their proper place. 
The writ which next preſents itſelf 1s another remedy con- 
cerning poſſeſſion, which alſo had been contrived ſince 
Glanville's time, and has fince been called we writ of 
Duare ejecit infra terminum. 
Such were the notions concerning land, that while one Sore et in 
perſon had a freehold in a tenement, another might, ſays 
Bratton, have at the ſame time the uſufruct, the uſe, and 
the habitation *. As we have been ſhewing how a man 
was to be reſtored to his freehold if he was ejected, we ſhall | 
now ſee what was to be done, if a perſon was ejected before 
the expiration of his term in the uſufruct, uſe or habita- 
tion of a tenement which he held for term of years. Such 
perſons, when ejected within their term, uſed ſometimes 
do bring a writ of covenant ; but as that only lay between 
the perſon taking and perſon letting, (who alone were par- 
tics to be bound by the covenant) and the matter could not 
be determined, if at all, but with great difficulty in that 
way; proviſion was made, ſays Bracton, by the wiſdom of 
the court and council Þ for a farmer againſt all perſons 
whatſoever who ejected him, by the following writ: Pre. 
cipe A. quid juſtè et ſine dilatione reddat B. tantum terre 
cum pertinentiis in villa, e. quam idem A. qui dimiſit, Sc. 
or thus: Si zalis fecerit te ſecurum, &c. oftenſurus quare 
deforceat, &c. tantum terre cum pertinentiis in villd, &c. 
uod talis dimiſit ipſi, fc. ad terminum qui nondum preteritt, 
infra quem terminum predidus, He. illud vendidit, fc. 


Brad. 219. | on to cach other, as they are placed 
* Theſe terms Sſucfrofur, uſus and in here, Inſt, lib, a. Tit. 4. 5. 
babilatio, are borrowed from the civil Þ De cencilie curiæ proviſum, 
law, aud there ſtaad io as near aTelati- | | 


occaſione 


HISTORY OF. THE 


| 2» HAP. VI. g-cafione cujus venditionis ipſe, &c. 1 Sc. de præ- 
0 didtd terra ejecit, ut dicit; et habeas ibi, & 81 A 


fecerit te ſecurum, c. tunc ſummone B. guòd ſit coram, ©, 
ad reſpondendum eidem A. quare injufle ejecit eum de tante 
terre, Wc, quam C. ei dimiſit ad ter minum gui nondum pre- 
teriit, infra quem terminum, c. 

Ir this writ lay againſt a ſtranger propter W 
much more ought it to lie againſt the perſon himſelf who 
demiſed the land, if he ejected his own farmer, In ſuch 
caſe the writ was, quam C. de N. ei dimiſit ad terminum 
qui nondum preteriit, infra quem terminum prædictus C. ge 
eadem firmd ſud injufte ejecit, ut dicit; et niſi fecerit, Ec. 
and this was, with little variation, the more common form 
in caſe of ejectment by a ſtranger. Theſe writs were 
drawn in two ways, both of which we have noticed in the 
above inſtances z the one of a pracipe; the other two of a 
1 þ te fecerit ſecurum. The præcipe was, thought the beſt 
and moſt compendious proceeding, on account of the pro- 
ceſs of caption of the land into the king's hands, which lay 
upon that writ; and the avoiding the tediouſneſs and de- 
lay of attachments, which was. the proceſs upon the writ 
of / te fecerit ſecurum, &c. though we ſhall ſee, in after- 
times, that the latter became the moſt common and beſt 
known of the two, being that which, from the words of it, 
Was called a quare ejecit infra terminum i. 

Afiſe of com- Tus we have gone through the remedies which the 

| law had provided where an injury was done to a man's 
ſeiſin of a freehold. It follows next in order, to ſpeak of 
injuries done to a ſeiſin of things appurtenant to a free- 
hold, ſuch as common of paſture, and the like. We 
have ſeen, that in Glanville's time there was an aſſiſe of 
common of paſture, by which the complainant might 
recover his ſeiſin of a common, the fame as ſeiſin of hi 


— 


— — —e!'— —— — ES nn — — 
* 


\ i Bract. 220. 2% 


— 


> - 
3 


— 


— — — — 


* 
. 
3 ; 
\ , 'F 
1*-3 VB E 
46K 
3: 4 $ þ 
= ” 7 
in , 
4 
b 
© JM 8 
14 
428 ; 
vhs p 
"+ ha 14 
F + 318 
19 
* ; | 
4% 
3 5 
F * 
*% . 7 8 
#9, 5 
a 
7 % 1 
4 
ii 
CAP 3-208. 
44 | [ 1 
* is 'f 
. 5 
: | 
i - 
"7 
',41 
hy x 1 
5 in 
o * # : 
» 4 . 
4} FR 
ar 
tt 7 
} il Ne 
2 . 
3 1 EL 
| [] i 
7 i 
4 : 
"4 j . 
* * 1 4 
4 1 | 
= > 
"4 ' 
1 ö 
* 14 . 
43.128 
1 N 
* ' K-88 
q 4 
# 4 
7 4 
*b'v } 
1:4 J$8 
r 
r 
0 . 14 i 
TLE 
1 .. 
4 ” dy 
1 
14 
* 217i 
SEW. 
n 
* + , 
Wag 
+4 
Tys «8 ” 
. 1: 
f A 
l 1 * 
N * 
1. RY 
r 
n 
PAY Tr L 
H 1 
1 at 
ht ; 
Ay . 
N 17 * 
„ 
_—_ 
r 
_— 
. en 
174 } ; 
uv 
l I by. 
EE 
. 
140 
. 
44 is . 
3 
. of 
__ 
3:0 4160 
_ 
4 
T5 3h 
£1) ; 
} 
1 : 
Rt 
* 4H . 
| 
1 
1 
Nt 
1 
1 
N 
4-18 
= +; 
11 
Int 
1 7 
1 
. 
1 
1 
. os 
i £ 
vi '? 
1 4 15 
ir 1 ? 
#1 ok . 
187 4 91 
l 
- 8641] 
r 
—_ "IF 
„ 
' 1 
* «Th 
_ i 
_— 
* 1755 
r 
} ; in 
* 2 138 
he) * 
Wit 
1778 1 
4 [ 
973 » i 
1:3 
v4 . 5 
1 
1 int 
4 " C 
433% 
141" 
1 N 
9 
. 
2 Fl 
6: +: 
"129 0 
143 
«15 4 
1 b; 
1834 by 
133 
1 
\ 15; 1.388 
1433418 
1 
RL) 
- 12:2 1a 
152: 
-. 1 
n 
4 
1 
Mes J 
SEL 5 4 
4 4. f ff 
2H l 9 
9 
7 2 
1 1 
| | i 
7 [ 
23:4 18 
$37 
91 if 
544 
2 1 Li 
mn. 
+ 8 
wy Wn * 
i} 2 1 
„ 
31H 
N * « 
y of 
"14% [ i! 
14 $ j 
n ry 1 | 
De 
8 y 
4's 
4 3" 
7 N 4 
1 \ 
3 Y oy 
4114.48 dis 
3 #4 1 1 2 
L 3 
16 
hy 1 
l bl 
1 
' 
1 


"ID --- hand pur — 2 


"ENGLISH LAW. 


land; and that there was a writ direQing 1 an admeaſurement Cc H 4p. vi. 


time *. The writ of admeaſurement was executed by the 


ſheriff, who was to go in perſon to the place where the 


common lay, and cauſe the hundredors and all who were 
intereſted in the admeaſurement to meet; and there, in 
preſence of the parties to the writ, if they obeyed the fum- 


mons to appear, and after hearing their allegations, he was 
to make inquiry, by the oaths of ſuch neighbours by whom 
the truth could beſt be known, and by the inſpection of 


charters and inſtruments, how the right was; and, accord- 
ing to that, he was to admeaſure and allot the common l. 
This was the writ upon which admeaſurements were uſu- 
ally made. But where a perſon overcharged his common 


beyond what his anceſtors had ever claimed, the admea- - 


ſurement uſed to be made by a writ, invented fince Glan- 
ville's time, to the following effect: Si A. fecerit, Wc. 
tunc, &c. quid fit coram juſtitiariis ad primam afſiſam, 
eftenſurus quare ſuperonerat, Qc. aliter quam C. pater ipſius 
B. cujus heres ipſe eſt, conſuevit : upon which the juſtices 
were to proceed as the ſheriff in the former inſtance did, 

and a ſummary EY was made Ain the matter 


in diſpute u. 
ANOTHER writ had been tntrodincct; called a writ de 


quo ure. Where a perſon had recovered ſeiſin of a com- 


mon in ay aſſiſe, grounding his title upon uſage and ſuf- 
ferance merely; as this determined only the ſeiſin, the 


chief lord might bring this writ to make the tenant ſhew 


QUO JURE exigit communiam paſture, Wc. Neu ille nul. 
lam communiam habet, Qc. nec E ei Kun guare, 


Ec. habere debeat, &c ", . 


Tax writ in Glanville to the ſheriff, commanding him, 
that precipias R. quod, Ec. permittat habere H. aiſiamenta 


Vid. ant. 190. Brat. 224 and 1 Thid, 229. m Ibid. 229. b. 
229. | _ * © Ibid. 229. b. 239. 


1 . ua, 


of paſture to be made, where anyone had ſurcharged the land. HENRY ul. 
The on of theſe two writs were the ſame now as in his 
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CHA P. vi. PR ere o. wad preſerved, with ſome ſmall difference in the 


I — 


HENRY III. 


Of nuiſance, 


ſheriff upon queſtions of nuiſance. 
Queſtus oft nobis talis, quod talis injuſis et fine judicia leva- 


and nuiſance to a man's freehold *. 


form. He was directed, that Juſticies R. gudd, c. fer- 
mittat H. habere rationabile efloverium, Se c. as the caſe 


might be, of wood, turbary, and the like ?“. 


As a nuiſance, being. an jnjury'to a ſreehold, was con- 
ſidered i in the nature of a diſſeiſin, and like that might be 
redreſſed by an aſſiſe; ſo alſo, like that, it might, flagrante 
facto, be removed by the party injured, without any cere- 
mony of application to the law: but after the party had laid 
by, he had, as in caſe of a diſſeiſin, no redreſs but by 
writ *. 

. THERE is no mention in Glanville of any other writ of 
nuiſance than the aſſiſe. We find now ſeveral writs to the 
One of theſe was, 


uit quendam mus um (or whatever it might be) ad nocumen- 


tum liberi tenementi ſui, &c. poſt r:ditum neſtrum de 


Brittannid in Angliam : Et ideò tibi præcipimus, quad li- 
quelam illam audias, et poſtea eum inde juffe deduci facias, 
ne amplius, c. In the ſame manner writs might be 
formed, quare, &c. proftravit injuſtè ad nocumentum liberi 
tenementi; quart, Wc, viam obftruxit, Sc, guare divertit 
curſum aque, &c. and ſo on, in numberleſs caſes of injury 
Theſe laſt writs autho- 
rized the ſheriff to hear and determine the matter; and ſo 
were to all intents and purpoſes writs of ju/ticies, though 
that word was introduced only in the following: Juſlicies, 
Sc. quad, &c. permittat H. habere guandam viam in terra 
ſud, c. The writ of aſſiſe of nuiſance. did not differ in 
form from thoſe in Glanville, except * the return now 


0 1 lib. 12. c. 14. vid. ant. of i in Vaſconiam. Vid. ant. 264, Not- 


b #74- withſtanding which, we find Bracton 


2 Bract. ar. 
4 Ibid, 231, b. 


| Rates this writ with a different limi- 
tation. It is not eaſy to account for 
r We have before had that this want of agreement. between our 

the Stat. Mert. writs of novel dil- author and the ſtatute, Vid. ant. 315. 

leiſin were not to exceed priman * BraQt. 233. 

tram fretati:nem demini regis qui nune 


uſed 
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as in an aſſiſe of novel diſſeiſin of a freehold. - So much 
were aſſiſes of common and of nuiſance” conſidered in the 


fame light as aſſiſes of freehold, that where either of the 


parties died after the injury done, and the writ was to be 
brought by or againſt the heir, we find a ſort of writ of 
entry was formed, in the nature of "thoſe we before men- 
tioned for recovery of lands: Pracipe qudd, rc. reddat 
Bi. communiam paſture, Wc. Precipe quòd, c. relevari 
faciat et reparari quoddam foſſatum, De. Præcipe uꝰd 


permittat talem relevare, Seu: adapted, in the words of 


them, to the nature of the caſe, without any mention of an 
entry, which indeed would bave been incoherent and — 
ſurd. 
A NUISANCE was ſo — in the nature of, ih ap- 
proached ſo near to, a diſſeiſin, that ſometimes it might be 
conſidered in either light; and it was difficult to ſay which 


it properly was. Suppoſe a perſon cauſed water to over- 


flow; if it roſe upon the complainant's own freehold, 
which it moſt probably would if he had land on both ſides, 

this was thought rather a diſſeiſin than à nuiſance ; but if 
it roſe only on the freehold of the wrong- doer, and from 
thence incommoded that of the complainant, it was then 
only a nuiſance, becauſe the fact was all in the wrong- 
doer's land. But if part was in one, and part in the other, 
and the water run over both grounds; then, for one part, 
he might have an aſſiſe of novel diſſeiſin of freehold; for 
the other, an aſſiſe of nuiſance; ſo that here would be two 
aſſiſes on account of the ſame land; in which caſe, of the 
two remedies, if one was to be choſen, Bracton adviſes 
the aſſiſe of nuiſance, as the moſt likely to remove the whole 
miſchief : for the aſſiſe of novel diſſeiſin, as it was confined 


to the freehold, could not correct the nuiſance which was 


upon the other's land; while the aſſiſe of nuiſance, by re? 


© Bract. 233. b. u bid. 228. b. 236. E 
7 = | moving 


%, 
345 


| uſed in all aſſiſes, coram juftitiariis noftris + ad prove CHAP. VL. 
afiſam *. The proceedings upon this writ were the ſame ont = 


i 


. 
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ther by diverting the water from its proper channel“. 
|. AMONG other nuiſances, a liberty or franchiſe might be 


HISTORY OF.THE 


moving the cauſe, effected both *. A man might commit 


a diſſeiſin and two nuiſances, by doing one fact on his own 
ground. If he cut a ditch acroſs a road which led to a paſ- 


ture, he, at once, committed a diſſeiſin of the common; 


cauſed alſo one nuiſance by obſtructing the way, and ano- 


\ 


a. nuiſance to another liberty or franchiſe 3 as where the 
liberty of holding a market was granted, ſo as not to be- 


come a nuiſance to a neighbouring one. Now, a market 
was ſaid to be vicinum, or neighbouring, if it was fix miles 
and a half -, and one-third of the other half diſtant from 


another; which diſtance was computed with a view to the 


following conſiderations : ſuppoſing a day's journey to be 


twenty miles, and the day was divided into three parts, the 
firſt part would ſuffice for the journey thither; the ſecond, 
For buying and ſelling ; and the third, for returning home 
in reaſonable time before night. A market, if raiſed 
within this diſtance, was to be put down; yet a market to 
be held two or three days after another, though within that 


diſtance, could not be ſaid to be injurious; and, accord- 


ingly, a market was not conſidered as a- nuiſance , unleſs 
it was held before or at the time of another. 

BEFORE we take leave of aſſiſes of novel diſſeiſin, it will 
be neceſſary to remark two or three particulars relating to 


them in general. If a diſſeiſin happened infra ſummoniti- 


onem juftitiariorum, there was no need of applying to the 
curia regis for 2 writ; but the itinerant juſtices would make 
one themſelves, in this form: Talis de tali loco, et ſocii ſui 
Juftitiaru itinerantes iu tali comitatu tali ſalutem. Yueftus 
eſi nobis, and ſo on, as in other writs; only inſtead of the 


term of og, theſe words were inſerted, by way of 


Brac. 234. b. 25 3 ſi 'fies nile, Spel. voce 
* Y Thid,, | | Levca. e . 
Ser leuc c. Spelman ſays, that  ® BraQ. 235. G 

in Domeſday, and our old writers, N 


giving 
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3 


giving juriſdiction to the court, ay funmenitinem itine- CHAP. VL 
— — 


ris noſtri®. 

Wr have ſeen what proviſion was — by the 1 
of Merton in caſe of re: diſſeiſin :. If a perſon recovered 
ſeiſin by judgment of the juſtices itinerant, and was put in 
ſeifin by the ſheriff, and was afterwards diſſeiſed by the 


HENRY * 


ſame diſſeiſors; they, being convicted thereof, were to be 


taken and detained in gaol, till releaſed by the king or 


otherwiſe ; and for the purpoſe of taking the offenders there 
iſſued the following writ to the ſheriff: Monſtravit nobis 
talis, quod cum ipſe recuperäſſet; mentioning the aſſiſe, 
and ſo on; ihſe talis, c. iterum, c. difſeifivit : et idęs 
tibi præcipimus, quod afſumptis tecum cuſtodibus placitorum 
coronæ naſtræ, et 12 tam militibus quam alias. liberis et lega- 
libus hominibus, c. diligentem facias. inguiſitionem, &fc. 
Et tunc ipſum capias, & in priſend noſtrd. ſalvò cuſledias, 
donec aliud inde preceperimusy et inde tali feif inam ſuam 


rebabere facias, &c. And, in like manner, in all caſes 


where ſeiſin was recovered in court, whether by aſſiſe, 
recognition, jury, judgment, concord, or otherwiſe, and 
the recoverer was turned out, a vrit of ee to this 
effect might be had 4. 

Nax r, as to the writ of execution to dire io to the 
complainant. When an aſſiſe happened, as it ſometimes 
did, to be taken out of the county, and the perſon who 
brought the aſſiſe complained in the county that he had not 


yet got his ſeiſin, there iſſued a writ to the following 


effect to the ſheriff: Scjas gudd A. c. recovered by aſſiſe; 
et ideo precipimus, quid per viſum recognitorum ejuſdem 
aſſiſe, &c. plenariam ſeiſinam habere facias, &c. the writ 
being ſtill varied, according as the diſſeiſin was confeſſed, 
or otherwiſe. To every writ was added this clauſe : Et 


etiam pro damnis ei adjudicatis infra quindenam facias ei 


decem ſolides habere, ne inde clamorem audiamus pro de- 


» Brat. 236. b. Vid. ant. ©% BraQ. 236. b. 237. 
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CHAP. vr fefu, &c. I ſeiſin had been recovered before the juſtices 
HENRY 11. in the county, and the complainant was hindered from 


getting poſſeſſion by the power of his adverſary, he might 
have the following writ to the ſheriff : Quęſtus eſi nobis, 


ec. quad cum in curid noftrd recuperdſſet ſei ſinam, &c. 
idem, &c. non permittit eum uti ſeiſind ſud; or, ſeiſinan 


ſuam nondum habet, ſecundum quid ei fuit adjudicata, Et 
ideo tibi præcipimus, quod diligenter inquiras qui fuerunt 


recognitores ejuſdem aſſiſæ, et per eorum viſum, &c. plena- 


riam ſeiſinam ei habere facias, et ipſum in ſeiſind ſud ma. 
nuteneas, et defendas ; or thus, non permittas, qudd talis ei 
moleſtiam inferat, vel gravamen, quominiis idem, &c, uli 
pol t ſeiſind ſud, ne ampliùs, &c*, 

Wx have hitherto ſpoken of ſuch remedies as were fur- 
niſhed when a perſon was diſſeiſed of his freehold, or of 
ſome eaſement and right appurtenant to his freehold, and 


ariſing out of that of a ſtranger. We are now to treat of 


appurtenances and rights which ariſe in a man's own 
ground; as of the ſeiſin of a preſentation ; and when a per- 
fon was impeded in the uſe and enjoyment of his own ſeiſin 


thereof, or that of his anceſtor. When a perſon preſented 
to a vacant church, to which himſelf or his anceſtors had 


before preſented tempore pacis (for every one muſt have a 
ſeifin of his own, or of his -anceſtor who laſt preſented), 


and was impeded or deforced by any one who conteſted the 


preſentation ; this was to be determined by an afſi/a ultime 
preſentationis, as we before mentioned in the reign of 
Henry II“. As this aſſiſe could only be brought by one 
who had had ſeiſin himſelf, or whoſe anceſtors, to whom 
the advowſon had belonged, had had ſeiſin, thoſe who held 
by feoffment, and not by deſcent, could not maintain it, 
unlefs they had, in fact, made one preſentation : for they 
could not claim of the ſeiſin of thoſe whoſe heirs they were 
not, in an afliſe, any more than they could ih a writ of 


* 


+ © Bra, 237. e ant. 18 5. | 
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right; nor could one who held for life, as in dower, or CHAP. vi. 
the like; all which perſons were elbe by mothes ſort HB NA * _ 


of writ ö. 
Taz ofa Ale W or the writ of darrein 


preſentment, as it was afterwards more uſually called, dif- 


fered in one or two particulars from that in Glanville's 
time. The preſent began, Si zalis te fecerit ſecurum, c. 
the former was a ſimple ſummons. The preſent was made 
returnable ; ſometimes, according to Bracton, coram juſti- 
tiariis naſtris ad proximam afſiſam (notwithſtanding the pro- 
viſion of Magna Charta to the _—_— >, ſometimes apud 
Meſtmonaſterium. 

THe proceſs on this writ was as follows: At the firſt 
day each party might effoin himſelf, if he pleaſed. If both 
made default, the ſuit: failed, and the writ was loſt. If 
the diſturber only of the preſentation was preſent, the judg- 
ment was, quod recedat fine die. If the complainant-only 
was preſent, then it was firſt to be ſeen, whether the diſ- 
turber had been ſummoned, or not : if he had, and the 
ſummons was teſtified by the proper ſummoners, then he 


was to be re· ſummoned; but if he had not been ſummoned, © 


or the ſummons was not proved, or, upon appearing, he 


objected that he had not been ſummoned, or the ſummons 


was not a reaſonable one, another day was given him; 
and at that day, if the ſummons was proved, or not de- 
nied, there iſſued a writ of re-ſummons, by which he was 


ſummoned to hear the recognition that had been arraigned, 


with the addition of this clauſe, et ad offendendum quare 
non fuit coram, Wc. ficut ſummonitus ſuit, &c. At the 


day appointed, if he made his appearance, he was not per- 
mitted to take ſuch objection to the ſummons as would de- 
lay the aſſiſe, whether the firſt or ſecond ſummons was 
proved or not, as the day had becn appointed before, and 


he knew he was to be ſummoned z and if he did not come, 


r Brac. 237. b. 238. b Vid. ant, 246. 
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HENRY III. 


HISTORY OF THE 


the aſſiſe was taken by default, provided the jurors were 
preſent. If they were not preſent, then there iſſued to the 
ſheriff a writ, which ſometimes was, quod venire Facias, 


. ſometimes gudd habeas corpora, Wc |, for the j jurors 


to be preſent at another day; at which time if he did not 
appear, the aſſiſe would be taken by default. 

AGaiN, if at the firſt day of ſummons tlie tenant 
eſſoined himſelf, and had another day given, and did not 
appear at it, the aſſiſe was immediately taken by default, 
without any re-ſummons ; alſo, if he appeared, and the 
jurors not, there was always one eſſoin on account of the 
appearance. | 

In this manner was a re-ſummons allowed when' the 


aſſiſe was taken out of the county, or before the Juſtices 
ſpecially aſſigned. But before the juſtices itinerant in that 


county ad omnia placita, no re-ſummons, nor the delay of 
fifteen days were allowed, if the tenant was in the ſame 


county with the church in queſtion at the time of the iter; 


but the aſſiſe was taken by default, the ſame as an aſſiſe of 
novel diſſeiſin k. Again, a re-ſummons was not allowed as 
againſt a perſon within age, nor a minor; nor where the 
tenant had been ſeen. in court, and had contumaciouſſy 
gone away. In ſhort, in every aſſiſe but that of novel dif- 
ſeiſin, there was at the firſt day either an eſſoin or a re- 
ſummons; but at another day, there was no re- ſummons 
after an eſſoin; nor, on the contrary, an eſſoin after a re- 


ſummons; but the aſſiſe was immediately taken by default, 
as ſome ſaid : and Bracton was further of opinion, that 
even the eſſoin de ſervitio regis, though it lay after an 


eſſoin and re-ſummons in every aſſiſe where they lay, 
would not hold in this aſſiſe ltimæ preſentationis, which, 
as well as an aſliſe of novel diſſeiſin, was excepted from this 


| Jt does not appear from 3 habeas corpora never iſſued but after 
what rule governed in the application the wenire facias, as Was the courle 
of one or the other of. theſe writs; in later times, 
muck leſs can it be collected that the * Bract. 238. 


eſſoin, 


— 
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eſſoin, for the ſake of expedition and diſpatch. We have CHAP. vi” 


. 
been more particular in this account of the practice in re. HENRY: Im 


ſummons, becauſe it is applicable to all the ee 
aſſiſes of which we ſhall have to treat. 


Ir, after theſe ſummons, re-fummons, and elvis the 95 


deforceant did not come, would not anſwer, or contuma- 


cioully left the court; the aſſiſe, as we ſaid before, was 


taken by default. If he appeared, and could ſay nothing 
why the aſſiſe ſhould remain, it proceeded at once; the de- 
forceant, in this aſſiſe, being allowed to call no warrantor, 


becauſe the aſſiſe was taken generally, 25 him who had the 
right of preſenting *. 

| Wurrn the 3 vin deforconiat aac and 

the latter was diſpoſed to ſay ſomething againſt the aſſiſe, 

then, ſays BraQtonz it became the complainant to ſtate his 

caſe (or, profundare intentionem, as it was called), and 


ſhew what title he had to the action; after which the defor- 


ceant was to ſtate his exceptions to the intentio of the com- 
plainant, and ſhew why the aſſiſe ſhould remain. The 


matter of the intention and exception was what con- 
ſtituted the merits of the title, and was collected from the 


effetive words of the writ: Quis advocatun tempore 


pacic—prefentavit—ultimam perſonam—que mortua eft— 


ad ecclefam talem—gquz vacat, cujus advocationem dicit ad 
ſe pertinere : that is, who was the real patron and owner 


of the advowſon, and that he was not a guardian or farmer, 


or tenant for years, who poſſeſſed nomine aliens, or for life, 


or by intruſion, or diſſeiſin; who, beſides not being properly 
owners, had never, perhaps, preſented, and therefore never 
had gained ſeiſin of the preſentation:—whether he obtained 
this right in'times of quiet and peace, and not by uſurpation 
and oppreſſion:— whether the preſentation was rendered 


complete by inſtitution; for ſince the Conſtitution of the 


Council of Lateran, ordaining that preſentations ſhould 


1 Bract. 239. m Ibid. 
„ lapſe 
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CHAP: VI. lapſe to the biſhop: if the patron did not preſent in fx 


HENRY III. 


Exceptions 
thereto. 


months, bad been adopted in our law, it oftener happened 
that preſentations, not being in time, were diſputed : . 
whether it was a parſon · that was preſented; for an aſſiſt 
did not lie of a vicarage or prebend, nor of a chapel:— 
whether his death was natural or civil, as by entrance into 
religion, reſignation, or, What was the ſame, marriage, or 
any other act which diſabled him from holding his church; 
and whether it was vacant. The queſtion of vacant, or 
not, was to be determined by the ordinary, who was the 
proper and legal judge thereof *. 

Fnon the above-mentioned articles of the writ-might be 
extracted exceptions, both to deſtroy: and defer the aſſiſe; 
but ſhould the deforceant admit them all, he might ſtill ex- 
cept againſt the aſſiſe in various ways. He' might ſay, 


that the complainant who grounded his aſſiſe upon the ſeifin 


and preſentation of his anceſtor, after that preſentation 
made a pift of the advowſon, either by' itſelf; or with the 
freehold to which it was appendant, to the deforceant him. 
ſelf, by a charter, which he there produced; and therefore, 
that though the anceſtor might preſent, yet he could not 
for that reaſon preſent after. To this the complainant 
might reply, that after the charter mentioned he preſented 
N. who was admitted, ſo that the charter was void, and 


the gift null; and this he could prove by the aſſiſe taken in 


modum fur ate, unleſs the deforceant choſe to make a 7zr1p/- 


catio, or rejoinder, and ſay, that though that charter might 
be void, and the gift null, by ſuch ſecond. preſentation of 


the donor; yet after ſuch ſecond preſentation, he made 
another charter to him confirming the former, which had 


been invalidated by the ſecond preſentation : and this he 


might offer to-prove by the aſſiſe and witneſs named in the 
charter, if the other party ſimply denied the charter and 
confirmation, and did not chuſe to go on by a gquadrupl- 


n Bratt, from 240 to 242. 
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| 1 or ſurrejoinder, and ſay, that after all which was ſtated, CHAP. VI. 


he had fince made another preſentation 9. The ſenſe of all HENRY ul. 


this pleading was, that the laſt exerciſe of right by preſen- 
tation overbalanced every conſideration ariſing from the 
right to make that preſentation; and ſo ſtood the law, con- 
formably with that deference which was univerſally ſhewn ( 
our old juriſprudence to ſeiſin, or potions whatever the 
right of that ſeiſin and poſſeſſion might be. 


IT might be excepted, that the EL had aliened 
the land to which the advowlon was appendant, cum omni- 
bus pertinentiis ; or that he had not in his hands any part of 


the freehold to which it was appendant, but had loſt it all 
by judgment or by diſſeiſin: for thaugh he might have a 
right to the freehold and its appurtenances, he was firſt to 


recover that, before he could preſent . Theſe and many 


other matters might be excepted againſt the aſliſe. 
NoTHING can better ſhew the nature of this aſſiſe, 

how far it had effect, and where it failed, than ſome caſes 

determined in this reign. In one of theſe it was held, that 


when it could not be proved who made che laft preſenta- 


tion, nor the next before, nor the next before that, the plea 
ſhould proceed upon the mere right and property, by that 
ſame writ of aſſiſe, without recurring to any writ of right: 


a narratio therefore, or count, was immediately to be made 
of the ſeifin of an anceſtor, and of the right deſcending to 


the demandant, as if it had been ab initio a ſuit upon the 
right; and the tenant might, as he choſe, put himſelf upon 


the great aſſiſe, or defend himſelf by duel. Another caſe 


was this: Suppoſe a man had an advowſon of a church, 
and being in ſeiſin of the preſentation, gave it in marriage, 


and afterwards, before he made any preſentation, the 
_ donee gave it again to another, and then the church for the 


firſt time became vacant ; upon which the donor, the firſt 
donee, and the ſecond donee, all preſented : in this caſe, 


„ Pratt. 242. b. „ e e 242. b. 263. 
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che donor would, in an aſſiſe for the preſentation, be pre. 
' ferred to the other two; for the firſt donee had no true 


ſeiſin, ſo as to transfer the advowſon to another; nor could 
the ſecond donee receive what the firſt could not give him: 
and ſo it was determined in more caſes than one, that 


where a perſon, to whom an advowſon was given, con- 
veyed it away before he had preſented to it, the convey- 
ance was null, becauſe there was no moe to give it 


effect. 

As perſons, in the foregoing W having preſen- | 
tations, could not go upon any ſeiſin of their own or their 
anceſtors; and in all cafes, as thoſe who had by any lawful 
means acquired a right of preſentation, whether by gift or 


by judgment, for life or in perpetuity, would, if they had 
not preſented before, have been unable to maintain their 


right in an affi/a ultime praſentationis, or a writ of right of 
advowſon; remedies had been deviſed ſome time in this 
reign by two writs, one called guare impedit, the other 


quare non permittit; for ſo Bracton calls it, though the 


words of the writ are qu9d permittat. The difference be- 
tween theſe two writs of quare impedit and quare non per- 
mittit, is thus explained by Bracton: Impedire eft ponere 
PEDEM IN jus alienum, quod quis habet in jure præſentandi. 
When a right, whatever it might be, was accompanied not 
with a proper ſeiſin, but a 9½ , ſeiſina, in fuch caſe the 
remedy was by guare impedit. But if the perſon preſent- 
ing had not even this 2g ſeiſina, but clearly none at all; 
as where a right of preſentation accrued by donation, or by 
reaſon of a tenement holden for life, as in dower, or per 
legem terre; or to a farmer by reaſon of his farm; to a 
creditor by reaſon of a pledge, where no ſeiſin nor 2 
ſeiſin was had; there, as no one could. be ſaid ponere pedem 


in jus, or in a quaſi ſeiſin (which the perſon in fact never 
had), a quare impedit would not hold, but recourſe muſt be 


4 Bract. 245. b. 246. 
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had to the quare non permittit; which purported that 4 
perſon who had the property, or proprietas, did not permit 
him who was in poſſeſſion to uſe his jus poſſeſſionis. 

Tas writ of quare impedit was as follows: Quia A. 


fecit nos ſecuros de clamore, &c. pone per vadium, &c. ad 


reſpandendum eidem A. QUARE IMPEDIT eundem A. præ- 


ſentare idoneam per ſonam ad ieee de M. cujus cccleſiæ 


advocationem idem A. nuper in curid nofird coram juſtitiariis 
n iris apud Mſtnionaſterium recuperavit verſus eundem B. 


per judicium curiæ naſtræ; unde idem A. queritur quod præ- 


diftus B. injujle et contra coronam noflram, or in contemptum 
curig noſtræ eum inde IMPEDIT : & habeas, Sc. This 


was the form of the writ of quare impedit, which has rather 


the appearance of a writ of execution, or at leaſt a judicial 
proceſs to enforce a judgment in ſome action, than an ori- 
ginal writ. The writ of guare non permittit was as fol- 
lows : Præcipe A. Q10D ju/te et ſine dilatione PERMITTAT 


B. praſentare idencam perſonam ad eccleſiam, &c. que 


vacat, et ad ſuam ſpectat donationem, ut dicit ; et unde que- 
ritur quid prædictus A. eum injuſtè impedit. Et nifi fecerity 
et idem B. fecerit te ſecurum, &c. tunc ſummane, &c. quad 
fit coram juſlitiariis noſtris, &c, oftenſurus quare non 
fecerit, 9c. From the comparing of theſe writs, it ſeems, 
ſays Bracton, that the quare impedit and quare non permittic 
come to the ſame thing *; in which obſervation later times 
have agreed with him; for the writ of guare impedit, which 


ſeems to have been very recently introduced, and in a very 


unfiniſhed ſtate, ſoon became obſolete *, and the quare non 
permittit was continued, and is {till in uſe, under the name, 
however, of quare impedit. 

Tue proceſs in this writ was as follows : If the party 
did not appear to the ſummons on the firſt day, nor effoin 
himſelf, then the old practice (before the Council of La- 


* Brat. 247. | fpreſentatinis, and quare impedit, are 
* Vid. 2 Weſt. 13 Ed. I. c. 5. mentioned 48 the only original writs 
where a writ of right, of u{time to recover adyowſons, 
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CHAP. VI. teran, when no time run in caſe of vacancy of churches) | 
was to attach the impeders by pledges, and ſo on by better 
pledges, and to run through the whole ſolemnity of the 
: proceſs by attachment: but ſince that time, the courts had 
got into the uſage of proceeding with more diſpatch ; in a 
way, ſays Bracton, not warranted by law, yet, as he ad- 
mits, ſuch as was excuſed by the neceſſity of the caſe, which 
required that a lapſe ſhould be prevented, if poſſible. This 
was, in the firſt inſtance to diſtrain the impeder, either by 
directing the ſheriff, guod habeat corpus ęjus, or quod diftrin- 
gat eum per terras et catalla, quod manus non apponat, or 
gudd faciat eum venire. Hoc, ſays Bracton, provenit nn 
per judicium, ſed per conſilium curiæ, to diſappoint and 
puniſh the malice of thoſe who bindered preſentations in 
order that lapſes might happen u. It ſeems this proce 
was warranted by the order of the court merely, and it is 
ſpoken of by Bracton as an intrenchment on the regular 
courſe of proceeding, that was to be excuſed by the nature 
of the caſe. The legiſlature at length interpoſed to autho- 
rize this proceeding, and ſettled it ſomewhat in the manner 
« it is here ſtated *. 
IF the impeder \ was within age, and had 8 by which 
he might be diſtrained, then the perſon in whoſe hands he 
was, and by whoſe advice he was directed, was to be ſum- 
moned: Di habeas B. qui eff * ætatem, et in 2 
tud, c. ad reſpond. c. 

Ir was the opinion of ſome, that the patron only was to 
be ſummoned, and not the clerk, becauſe he claimed 
nothing in the advowſon. But in truth, ſays Bracton, it 
was firſt to be ſeen, whether it was the patron or the clerk 
that cauſed the impediment ; for both might be impeders at 
different times; the patron before he loſt the preſentation 
vy judgment, and the clerk by afterwards inſiſting on it: 
and in this caſe, the clerk was to be ſummoned as a princi- 
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pal impeders. and the patron only incidentally, to how CHAP. vi | 
what right he could claim in a preſentation which he had HENRY Ill. 
once loſt by judgment of law. If a patron cauſed a clerk, 
properly inſtituted, to be ſummoned for impeding his pre- 
ſentation, he might anſwer, that the church was not vacant; 
which would be tried by the biſhop; or he might ſay, that 
he claimed nothing in the advowſon, nor impeded any one 
by preſenting, but that he himſelf was already in pollen, 
and therefore that the church was not vacant. - 
LEsT the biſhop ſhould put an incumbent into the click : 
pendente Jite, before the fix months elapſed, there uſed to 
go an inhibition e incumbraret, or, ne clericum admittet, &c. 
ſo that the biſhop could not afterwards admit any one, till 
the ſuit depending was determined. If, however, the laſt 
preſentation was determined in one ſuit, and another was 
depending upon the right, the biſhop was to admit a clerk 
preſented by him who had the laſt preſentation, notwith- 
ſtanding the prohibition a. | © 
WHEN a perſon recovered ſeiſin by aſſiſe « or darrein pre- 
ſentment, by quare impedit, or quare non permittit, there 
went a writ to the. biſhop ad admittendum clericum, which 
uſually ſtated the record and judgment in the ation. When 
theſe writs were occaſioned by either of the two laſt actions, 
there was a clauſe inſerted, which was left out in that 


* which iſſued after an aſſiſe; and as this ſhews a remarkable 
difference between theſe actions, it may be worth noticing. 

0 In the caſe of a quare impedit, and quare non permittit, a 

4 _ clauſe was inſerted in this writ, which directs that the clerk 

It ſhould be admitted non obNante reclamatione talis, naming © 

i the unſucceſsful party. Now, as a quare impedit and 
quare non permittit were actions between certain parties, 

n who were to abide the judgment given between them, 

neither ought to reſiſt the execution thereof, and ſuch a 


i- elauſe was very proper. But in an aſſiſe of darrein OW 


* Brat, 247. b. 248. 
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HISTORY OF THE 


ment it was otherwiſe; for though the ſuit was between 
certain parties, yet the aſſiſe was not only to enquire of 


their right, but of that of any other perſons whatſoever; the 


writ direCting the jurors to recogniſe generally quis advoca- 
tus, who, and not whether either of the parties only, made 


the laſt preſentation; and therefore it would be in vain to 
Fay, non reclamante the perſons named in the writ, when 


any other perſon might reſiſt it, if the aſſiſe declared for 
him, though he was not named in the writ ®. When this 
aſſiſe was taken in modum jurate, the iffue in ſuch caſe not 
being quis, Sc. but on a collateral fact, then this clauſe 
was inſerted. 

Ix the clerk of the patron who loft in the alliſe, inſtituted 
any ſuit againſt the other clerk in the ſpiritual court, there 
went a prohibition to ſtop it, as we before ſaw in Henry II. 
reign ©. Should the biſhop neglect to obey the writ ad ad- 
mittendum clericum, there iſſued another of quare non admiſi; 
upon which lay the procefs of attachment: and upon this, 
enquiry might be made into the reaſons and propriety of 
the delay . Thus far of theſe writs of poſſeſſion concern- 
ing preſentations. The writ of right of advowſon belongs 
to another place. 

AND now we have gone through the remedies the law 


provided, where a man was diſturbed by violence or other- 
wiſe from his ov» proper ſeiſin. We are next to ſpeak of 


the ſeiſin of another; the principal of which is, that of an 
anceſtor : in ſuch caſe, the method in which the next heir 
might recover, was by afſiſa mortis anteceſſoris. 

Tar writ of mortis antecefſoris preſerved now the form 
it had received in Glanville's time, with the ſingle 
yariation of the return, and limitation. 'The limitation, 
according to the alteration made by the Stat. Merton, was, 


| obiit poſt ultimum reditum regis Fohannis patris noftri de 


4 Bra®, 257. b. 
2 Vid. Ant. 178. : 


+ BraR. 248. b. 
© Ibid, 250. b. Vid. ant. 141. 


Hibernid 
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Hibernid in Angliam ; the return was, coram juſtitiarius 
noftris ad primam afſiſam, cum in partes ulas venerint : 


though to theſe variations it may be added, that whereas in 


Clanville's time it ſeems to have been only on a father's 
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dying ſeiſed, it was now extended further, to the death of a 


mother, brother, ſiſter, uncle, and aunt f. Theſe were the 
degrees within which an aſſiſe was limited; for a proper 
writ of mortaunceſtor never was allowed fo high as the 
grandfather (though there was a writ de norte avi, and avie, 
which Bracton calls partly a mortaunceſtor, and partly a 


writ de conſanguinitate }, nor in deſcent ſo low as the grand- 


ſon; no aſſiſe being allowed of the death of one or of the 
other, though a grandſon might have an aſſiſe of the death 


of his uncle or aunt, as before ſaid. Again, this aſſiſe 


would not lie inter conjun@as - perſonas, as brothers and 
ſiſters, grandſons and grand-daughters 5. We ſhall after- 
wards ſee how the writ de conſanguinitate was framed to 
ſupply ſome of theſe defects. x : 


In an aſſiſe of mortaunceſtor the proceſs was a re-ſum= 
mons, in the fame manner as was before mentioned in the 


aſſiſe of darrein preſentment z and if at length the parties 


appeared, but the jurors did not, then there was an award, 


that poratur aſſiſa in reſpectum pro defettu juratorum ; and 
they were called together again by a habeas corpora jurato- 


rum, juſt as was ſtated in that aſũſe d. It appears in Glan- 


ville's time that the tenant was not to be waited for after the 
| firſt ſummons. | | 3 | 


WHEN both the demandant and tenant appeared in court, 


the tenant might call a warrantor ; a privilege which Glan- 


ville does not mention as allowed in this writ z upon which 
there iſſued a ſummons ad warrantizandum. If at the day 
the demandant and tenant appeared, but the warrantor 
made default, then the aſſiſe was taken by the default of the 
warrantor; nor was any proceſs of diſtreſs by caption of his 


* BraQ. 454, 261. b. s Ibid. * Ibid, 255. 254. b. 256. 
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CHAP. VI. land, or wie, allowed againſt the warrantor, till che 
rr aſſiſe was taken, and it was known whether the tenant loſt 
or retained his land, and fo whether he needed any recom- 
pence from his warrantor : and even ſhould the aſſiſe not 
be taken on that day for want of jurors, or for any other 
cauſe, and the warrantor appeared before it was; yet, not- 
withſtanding, he would not be heard till the aſſiſe had firſt 
been taken. If the tenant loſt by the aſſiſe, they proceeded 
againſt the warrantor, and diſtrained by the writ of cAPE 
in manum domini regis, Sc. de terrd ipſius A. ad valentiam 
terre, &c. quia B. recuperavit verſus, &c. If the war- 
rantor appeared in obedience to this compulſory proceſs, he 
either entered into the warranty, or pleaded he was not 
bound td give a recompence in value; for this obligation 
of his warranty was the only point which he could now 
deny, it being in vain to ſay any thing about the other of 
defending him in his ſeiſm, that being loſt by the aſſiſe. If 
he could not defend the recompence in value, he was im- 
mediately to make the uſual ſatisfaction to the tenant. 
| Ir the warrantor appeared at the firſt day, he either 
| | entered into the warranty, or ſhewed why he did not. If 
he entered into the warranty, he might make all the anſwers 
and exceptions the tenant might; and he became, in fact, 
the very tenant ; he might call others to warrant him; and 
if the laſt warrantor could not deny his warranty, or the 
aſſiſe was taken by his default, he was to give a recompence 
nin value to his feoffee, and that feoffee to his, and fo on, to 
the tenant in the action. | 
| WHEN the warrantor denied that he was bound to 
warrant, no other penalty, as we faid before, was inflicted 
on the tenant, but that the aſſiſe was taken by default; 
and this was the great difference between the fituation of a 
tenant under theſe circumſtances in an aſſiſe of mortaun- 
_ ceſtor, and in a writ of right: and with reaſon ; for in 
the aſſiſe, the warrantor was only to defend againſt the 
alliſe, by being ſomething to ſhew that it ought to re- 
main; 
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the aſſiſe proceeded of courſe, and the queſtion was only ,, ENRY ui. 


upon the poſſeſſion : whereas in a ſuit de proprietate, the 


' warrantor was called to anſwer to the demand, and defend 


the very right; and he was bound to ſhew that the de- 
mandant had no right; and if he could not do this, there 
vas a judgment, that the land ſhould be loſt oy” want or 
a defence '. 

WHEN' the demandant a his intentio, he was en to 
eſtabliſh and prove, by the aſſiſe in modum afſiſe, all the 
articles of the writ, namely, quod talis anteceſſor, of whoſe 
ſeiſin he claimed, fuit ſeiſitus in dominico ſuo, ut de feeds, 
die quo obiit, and poſt terminum, Wc. which was the limita- 
tion in theſe writs; and if he failed in one of theſe articles, 


the aſſiſe was as much loſt as if he had failed in all x. To 


all or ſome of theſe the tenant, if he could not call a war- 
rantor, as before ſtated, might anſwer and make his ex- 
ceptions, ſhewing why the aſſiſe ſhould not proceed; and 

for proof of what he ſaid, was (as in the other aſſiſes) to 
put himſelf upon the aſſiſe in modum aſſiſæ, or in modum 


juratæ, according to the nature of the allegation : for this 


aſſiſe, as well as that of novel diſſeiſin, was ſometimes 


turned into a jury, to try the truth of ſuch collateral facts as 
might be alledged againſt the aſſiſe proceeding. The ſort 
of facts which would occaſion this change, and the manner 
in which it was conducted, it would now be unneceſſary to 


enumerate particularly, after what has been ſaid on the 


aſſiſe of novel diſſeiſin. The writ of ſeiſinam habere facias 
was various, according to the circumſtances of the pro- 
ceeding in court: whether the recovery was by the aſſiſe, 
by judgment, by confeſſion, it was always ſo mentioned: 
Sciat, qudd A. c. recuperavit, fc. per aſſiſam, &c?. 

We ſhall therefore conclude what we have to ſay upon 
the writ of mortis anteceſſoris, by ſhewing between * 


i Brad. 257. b. to 261. = Ibid, 261. b. 1 Ibid. 236. 


perſons 


Where this 
writ would lie. 
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CHAP. VI. Ser/ons it would hold, and i a few remarks upon the 
"cap of inflances where it was not allowed. The reaſon of con- 
5 fining this writ within certain degrees was an anxiety, 
leſt, by extending it further, queſtions de proprietate might 
be ſometimes determined by an aſſiſe, which was a pro. 
ceeding only deſigned for diſputes about the poſſeſſion, 
This writ would not lie between conjunFas perſonas, as 
co-heirs, whether they were parceners, that is, capable 
of taking an inheritance deſcending from a common ance. 
tor, or not capable; for if they were co-heirs capable of 
taking, that is, if the inheritance was partible, as among 
daughters, or, by particular cuſtom, among the ſons; 
recourſe was to be had to the writ de proparte ; and if, in 
ſuch caſe, an aſſiſe was brought, it would be loſt by the 
exception of the mere right; as each of them was the here; 
pPropinquior to his own ſhare, compared with thoſe in 2 
remoter degree. And again, where they were co-heirs 
(who were by law conſidered quoad ſeiſinam as jufti et pre 
pingui), though not parceners, or capable to take, 2 
above ſuppoſed, but one of them, to whom the jus merum 
deſcended, was preferred to the others; yet, even in this 
caſe, the aſſiſe would not lie, as it only would determine the 
poſſeſſion and ſeiſin, reſpecting which they were conſidered 
all equally iti et propingui; but recourſe was to be had 
to the writ of right, which determined both the ſeiſin and 
the mere right 
As this writ would not lie between co-heirs that were 
legitimate, capable or not capable, ſo neither would it 
between legitimate and natural children: for if it was ob- 
jected to a natural brother that he was a baſtard, or a villain, 
though he ſhould prove himſelf legitimate and free, he 
would not thereby prove himſelf heres propinguior, which 
muſt be done before the right could be decided; and there 
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lie in burgage tenure », on account of a particular law; 


the effect of which law we may gueſs at, when we learn 
from Bracton, that the reaſon of this was, becauſe many 
boroughs had a particular cuſtom, which enabled the bur- 
geſſes to make wills of land; and where that prevailed, it 
was to no purpoſe to enquire by this writ, whether the 
anceſtor died ſeiſed. He ſays, that the freemen of London? 
and burgeſſes of Oxford could make wills of their land, as 
of a chattel, whether they had ſuch land by purchaſe or 
deſcent. In ſome places, this cuſtom was confined to land 
purchaſed d. 

Wr have ſeen, that the aſſiſe of . was limit- 
ed within certain degrees, and lay only againſt certain per- 


A writ de cin- 
[anguinitate. 


ſons, ; on the death of certain perſons, beyond which 


recourſe was to be had to a writ of right. To prevent 
this, in queſtions of ſeifin which could be proved de proprio 


viſu et auditu, there had lately been contrived, in aid of 


this aſſiſe, the writ de conſanguinitate, which was to deter- 
mine queſtions of poſſeſſion in ſuch degrees and perſons 
to which the aſſiſe did not extend within the time of limita- 
tion preſcribed to the aſſiſe. This writ, lay only of ſuch 
things as the deceaſed died ſeiſed of in dominico ſuo, ut de 


feds, and not thoſe he died ſeiſed of ut de mero jure; it 


being deſigned to go only upon the poſſeſſion, to avoid the 
hazard of the duel, and of the great aſſiſe. As this writ 
came in the place of the aſſiſe, and had for its object the 
ſeiſin of the anceſtor, there was every reaſon why it ſhould 
purſue the nature of its original, as nearly as poſſible. It 
therefore obſerved the time of limitation in the old writ, 


and was confined to the ſame perſons to which that was. 


Thus, though this writ exceeded the degrees of the aſſiſe, 


" Bradt. 278. b. © Vid. ant. 192. *? Barones Londim, 4 Bratt, 252, 
as 
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as it extended to the grandfather, great-grandfather, and 
higher in the aſcending line; and in the deſcending, to the 
grandſon, great-grandſon, and lower; it, nevertheleſs, did 


not lie between ſuch perſons as the aſſiſe did not, as between 


co-heirs and the like; according to the rule, inter quaſ- 


cunque perſonas locum hab-t aſſiſa infra ſuos limites, inter 


eaſdem locum habet conſanguinitas ; and vice verſa . And 
if the time exceeded the limitation in a writ of mortis ante- 


* cefſoris, the writ of conſanguinity would not hold; as the 


demandant could not by poſſibility, at ſuch a length of 
time, prove the ſeiſin de vi/te et auditu proprio, but only 
aliens, that is, of the father of the witneſs, who ſaw it, and 
enjoined the ſon to witneſs it thereafter ; which ſort of teſ. 
timony could only be received in a writ of right *. 

'Tr1s was the origin and the nature of the writ de con- 


 ſanguinitate ; the form of which was as follows: Precipe 


A. quod juſtè et fine dilatione reddat B. terram, &c. cum per- 
tinentiis in villa, &c, de qua C. conſanguineus (or it might be 


_ expreſſed ſpecially, as aus, or nepos) ipſius B. cujus heres 


ipſe eft, ſuit ſeiſitus in dominico ſuo, ut de fœdo, die quo obiit, 
ut dicit. Et niſi fecerit, & B. fecerit te ſecurum, &c, tun, 
c. c. After the eſſoins, and both parties appeared in 
court, the demandant was to propound his intentio in this 
way: B. petit verſus A. tantam terram cum pertinentiis in 
tali villa, ut jus ſuum, et unde talis conſanguineus ſuus, 


cujus beres ipſe eft, fuit ſeiſitus in dominico ſuo, ut de fads, 


die quo obitt ; et de ipſo tali deſcendit jus prædictæ terre 
cuidam tali filio et hæredi and thus he was to deduce the 
deſcent, as in a writ of- right, down to himſelf ; and then 
add, et gud tale fit jus ſuum, et qudd talis conſanguinens ita 
Fuit ſeiſitus, offert, c he made an offer to prove: to which 
the tenant anſwered in this way: Et A. venit, et deſendit 
jus ſuum, &c. et dicit, quod non debet ad hoc breve reſpondere, 


quod, ct. which ſcrap of pleading may be noticed, as 


Brad. 265, bid. 2. id, 


well 
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well for illuſtrating the action we are now upon, as to CHAP. vi. 
give the firſt inſtance that occurs of the formal parts of a war a. 
record: many ſuch will preſent themſelves before we have 
done with this reign. It muſt be remembered, that Brac- 
ton ſays, this action was an aſſiſe, and might, like others, 
be occaſionally turned into a jury. All thoſe exceptions 
might be made to ie. which lay i in | the aſſiſe of mortaun- 
ceſtor. 
Ir is Rated as a e by Bracton, 3 this 
writ could, by means of the narratio, or counting upon it, 
be turned into a writ of right, as a writ of entry might: 
as for inſtance, if the demandant in a writ de conſanguinitate, 
in counting his deſcent, et unde talis conſanguineus ſuus 
obiit ſeiſitus in dominico ſuo, ut de fœdo, ſhould then add, et 
de jure ; this, Bracton ſays, would be going from the poſ- 
ſeſſion to the proprietas : for in ſaying, talis obiit Heil tus in 
dhminico ſuo, ut de feeds, the jus poſſeſſionis only was brought 
in queſtion z and when he adds de /ure, he brings like- 
wiſe in judgment the jus proprietatis, which made the 
jus duplicatum, or droit droit *, But as the writ de conſan- 
guinitate was, in its nature, 557 a poſſeſſory remedy, 
the demandant, by counting of the mere right, would go 
beyond the deſign of it; and therefore the writ would be 
deſtroyed, and the party have no remedy left but the writ 
of right. Again, by the ſame reaſon, a writ of right 
could not, by the way of counting, be turned into a writ 
de conſanguinitate ; as a perſon who had once commenced 
a ſuit upon the right, with effect, could never go back to 
an action upon the poſſeſſion only. But a writ of entry, 
as it was in jure proprietatis, might ſometimes become a 
writ of right, on account of the entry being too ancient to 
be proved proprio viſu et auditu : and again, a writ of right 
might become a writ of . when the entry could be 2 


v Vid. ant. "I | 


proved 


CHAP. VI. 
HEN RY III. 


'  Qudd permittat. 


Afſa ntram. 


HISTORY OF THE 
proved proprio viſu et auditu. But of this we ſhall rom 
occaſion to ſay more hereafter *. | 
An aſſiſe of mortaunceſtor did not lie for a right of com- 
mon, of the ſeiſin of an anceſtor; in lieu of it, therefore, 
a writ of quòd permittat had been formed: Præcipe, &. 
qudd,” Ic. PERMITTAT falem habere communiam paſture, 
&c. de qud talis pater, or avunculus, or conſanguineus, 
cujus heres ipſe eft, fuit ſeifitus de fœdo tanquam pertinent, 
c. And in like manner for a ſucceſſor : Præcipe, &c. 
qudd, &c. permittat A. rectorem talis eccleſiæ, Ec. Theſe 
two writs were poſſeſſory, as well as the former; and the 
mere right could not be diſcuſſed in them 7. They were 


| likewiſe always decried by a jury, and not in the "we of 


an aſſiſe. 

'THERE was a writ which partook of the nature of an 
aſſiſe of mortis anteceſſoris and of novel diſſeiſin, to ſum- 
mon a perſon oftendendum ue warranto ſe teneat in tanta 
terrd, &c. quam A. pater ipfius B. recuperavit verſus eun- 
dem C. &c. et de qua fuit ſeiſitus ut de fardo, die quo obiit, | 
Sc. The like in caſe of a common *. 

Ir was not the practice to allow damages to be reco- 
vered in an aſſiſe of mortaunceſtor ; which Bracton laments 
as an encouragement to chief lords to commit waſte and 
deſtruction on lands which they ſeized at the juncture of a 
tenant's death. We have before ſeen, that a chief lord 


vas more commonly an object of this aſſiſe than perſons of 


any other deſcription *. 

The next and laſt remaining aſſiſe was the affiſ utrum, 
to try whether a fee was lay or eceleſiaſtic. But before we 
enter upon this, let us turn back for a while, and review 
theſe aſſiſes, in the firſt mention of them by Glanville, and as 
they were now treated by Bracton. This proceeding was in 
Glanville's time called recognitio ; and, in ſpeaking of the 


= Brad. 183. b. 284. 7 Ibid, 284. 284. b. # Ibid. 285, Vid. ant. 4 


* 


remedies 


ENG LIS H IL ANV. 


367 


| | 83 2 . 
remedies upon ſeiſin, he enumerates the recognitions then C HA P. VI. 
in uſe in the following way. There were, ſays he, the re- HRNRV III. 


cognition de morte anteceſſoris ; that, de ultim4 præſenta- 
tione ; that, utrum aliquod tenementum fit fœdum eccleſiaſli- 
um vel laicum ; that, utrùm aliguis fuerit ſeiſitus de aligu: 
libera tenemento die qud obiit, ut de fedo, vel ut de vadio-- 
that, utram aliguis ſit infra ætatem vel plenam habuerit eta. 


em; that, utram aliquis obierit ſeiſitus de aligus libero tene- 


nento, ut de fœdo, vel ut de wardd; that, utram aliqurs 
preſentaverit ultimam perſonam aa REP occaſione fœadi 
vel wards. Theſe he ſpeaks of by name; and then adds, 
« and if any ſimilar queſtions (as many might) ariſe in 
court during the preſence of the parties, it was often 


awarded, as well by conſent of parties as by the advice of 


the court, to decide the controverſy by a recognition: and 
then he mentions the recognition de ao diſſeiſind . 


Tavs did Glanville conſider, not only all thoſe above 
ſpecified, but all poſſible recognitions had by conſent of 
parties upon the ſame footing, of the ſame nature, and at- 


tended with the ſame legal conſequences : as they were all 


recognitions, ſo were they all afi/es ; thoſe terms be- 
ing, at that time, convertible. We have before obſerved, 
that a recognition taken by conſent of parties was after» 
wards called a jurata, and that a diſtinCtion aroſe between 
an aſſiſe and a jury. In conſequence of this, many of the 
iſucs which in Glanville's time were tried by an /e, were 
now tried by a jury ; and of all thoſe aſſiſes enumerated by 
him, there remained at the time of which we are writing, 
only that of novel difſeifin, ultime præſentatianit, mortis 
anteceſſoris, and this afſiſa utrim. The firſt three of theſe 
ſurvived, no doubt, becauſe they were remedies by which 
property might be recovered, being attended with compul- 

ſory writs of execution and the like; and thereſore, as tag 


b Glany. lib. 13. e. 2. Vid. ant. 148. 
* 


Were 
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were continued for the ſame purpoſes for which they were 


framed, they retained their original appellation, with their 


original uſe: while the others, being to try iſſues which were 
of little importance, except when connected with ſome 


principal queſtion of right, and which now might be tried 


by a jury, or by the aſſiſe in the cauſe turned into a jury, 
went out of practice as original aſſiſes, if indeed they ever 
had been ſuch. And it is to be wondered, how the af 


utrim eſcaped the ſame fate; having nothing in it like an 
original commencement of a ſuit, but ſeeming to he rather 
calculated for the trial of an incidental queſtion, not of im- 
portance except as it was involved in ſome other. 

In later times, thoſe who wanted to account for theſe 
actions being denominated aſſiſes, have uſually ſaid that they 
were called ſo, becauſe the jurors were ſummoned in the 
firſt inſtance by the original writz which did not happen in 


| any other action. How far this might be, ſtrictly ſpeaking, 
à reaſon for the appellation, after what has here been aid 


of the hiſtory of aſſiſes and j * the reader ny: form ſome 
judgment. 

To return to the 4% utrum. This aſſiſe is fad : 
Bracton to have multum poſſeſſionis et juris, which is more 
than could be ſaid of any other, as it determined both the 
poſſeſſion and the right; for there could be no queſtion 
raiſed about the right after this aſſiſe, 'tho' the perſon who 
had more right might, notwithſtanding, conteſt his claim 
upon the merum jus. In this aſſiſe, recognition was to be 
made, whether the tenement in queſtion was the lay fee of 
the tenant, or was held in /iberd eleemoſynd, belonging to 
ſome church. This aſſiſe, ſays Bracton, might be brought 
either by a layman or clerk; and ſo the practice had been 
eſtabliſhed in the time of the famous juſtice Pare/bul/; tho 


he afterwards himſelf altered his opinion, and held it would 


only lie in the perſon of a rector. But in the time of Brac- 
ton, they returned to the practice firſt 9 by Pete 


Hull 
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foull, and it was held good both for clergy and lay. This CHAP. v. 


writ wg only to rector of dern churches, and not HENRY mm. 


to vicars. | 
Tas writ in this alle was a tha ſame as in 9 
ville's time; only it was returnable before the juſtices ad 


jrimam affiſem. In this aſſiſe, the tenant, whether clerk 


or lay, might vouch to warranty, as in the aſſiſe of mortis 
anteceſſoris. This aſſiſe would not lie of land given'to ca- 
thedral and conventual churches, tho? given in liberam pu- 
ram, et perpetuam eleemoſynam; the reaſon was, hecauſe 


the gift was not to the church ſolely, but alſo to a perſon, 


to be held as a barony ; as, Deo et eccleſie tali, et priori, et 
monachis thidem Deo ſervientibus, or epiſcopo tali, Efc."'; and 
therefore ſuch perſons might have all thoſe remedies which 


laymen might, as writs of novel diſſeiſin, of entry, and of 


right; and conſequently were not to avail themſelves of a 


remedy deviſed merely for a parſon claiming land in rigbt 


of his church, and who could claim no otherwiſe: for in 
caſes of parochial churches, gifts were conſidered not as 
made to the parſon, but to the church. This aſſiſe, like 


others, might be turned into a jury: and it may be noted 


here, that in all aſſiſes, when the aſſiſe paſſed in modum aſ- 
fiſe, the entry on the roll was, aſiſa venit recognitura, c.; 
when in modum juratæ, the entry was nenen Jurata 
venit recognitura, & W. | 

IT may be obſerved, that, beſides this aſſiſe, a parſon 
might have many remedies to which laymen were entitled. 
He might have an aſſiſe of novel diſſeiſin, and a writ of 


entry; an aſſiſe of mortaunceſtor, from the nature of the 


parſon's eſtate, could not be brought by him. If a writ 
of right was brought againſt the parſon, he might, like ano- 


ther perſon, vouch to warranty, and then the ſuit would 


go on between the demandant and the warrantor to the du- 
el, or the great aſſiſe. But if he had no warrantor, and had 


ſome one who could teſtify de propria, vi viſe et auditu, then, 


Vol. * Cc _ 


ee 5 


Of coaviction. 
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fays lens he might put himſelf upon A jury to try, 


dum, Ee. as if a layman had originally brooght the 775 
atrùm; which is a very happy and pointed inſtance of the 


remaxk we made before, concerning the iſſues, formerly tri- 


able by aſſiſes, being devolved on juries. If he choſe to de- 


fend himſelf by the duel, or great aſſiſe, for want of ſome 
witneſs de proprio viſu et auditu; he might do it from the 
neceſſity of the caſe, provided he had licence from the or- 
dinary, and the ooncurrence of his patron. If land fell to 


his church by eſcheat, there was a writ for the rector to re- 
cover it: Pracipe qudd, c. reddat tali rectori, &c. quan 
clamat effe jus ecelęſiæ, et que, Wc. reverti debet, tanguan 
eſchæta. 

As this aſſiſe determined the right as well as the ſeifn, 
it was made a queſtion by ſome, whether a conviction 
would lie againſt the jurors; and Bracton was clear, from 


ſome determinatians in this reign, that it would, if the al 


ſiſe was taken in modum aſſiſæ, and if the writ of convic- 


tion was prayed before a long interval had paſſed from the 


taking of the aſſiſe. A conviction had bend, where 
fixteen years had elapſed ©. 
As we have gone through all the aſſiſes now in uſe, it 


follows, that fomething ſhould be ſaid on the conviction, or 


attaint, as it was called in later times, for perjury z to which 
the recognitors were liable if they ſwore falſely. This is 


treated very ſhortly by Glanville, who only mentions the 
- puniſhment; and from the paſſage where he ſpeaks of it, 
one might be led to think it belonged only to the great af- 
ſiſe l. We ſhall find, that, on the contrary, tho' in Glan- 
ville's time it might lie in the great affife as well as others, 


yet now it lay in all others, but not in the great aſſiſe. 
WHEN, therefore, the jurors. in any of the foregoing 


aſſiſes had ſworn falſely, and ſo committed perjury, they 


© BraQt, from 285, b. to 288. PM Vid. ant. 107. 
| : might 
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might be convicted of that perjury by the perſon who had CHAP. vt. 


loſt by the affiſe. And that might be effected ſereral ways; w 


either by the oaths of twenty-four other jurort; or out of 
their own mouths by the examination of the judge, with- 
out recourſe tc the jury of twenty - four; or by their own free 
confeſſion, in which they acknowledged their offence, and 
put themſelves on the king's mercy; and in theſe different 
caſes, the penalty was accordimply different. 


| Is they were to be convicted by another jury, it was 


firſt to be ſeen, how many jurors were in the aſſiſe {for 
they were not always the ſame number); each juror was 


to have at leaſt two to convict him: and the jurors on the 


convition were to be at leaſt of h if not 
better, than thoſe on the aſſiſe. 

WHEN it was in agitation to proceed to conviction in 
this manner, it was firſt to be conſidered who was in 
fault, whether the judge or the jurors; for which purpoſe 
the record was in the firft place to be inſpected : for if the 


judge ſhould not have diligently made that examination . 


which it was his duty to do, he himfelf might have negli- 
gently left occaſion of perjury to the jurors; and thus both 


| would be in fault; perhaps it might lie with one of them 
only. By the record it would alſo appear, whether the af- 


iſe was taken in modum affiſe, or in modum-jurate. It in 
the former way, the jurors were to try whether the verdict 


| was true or falſe : if it was true, then it remained in force; 
if falſe, the jurors were to be puniſhed for their falſe ſwear- 
ing. According to Bracton, a diſtinction was made between 


a verdict that was falſum, and one which was called fatuum: 
as for inſtance, if they gave their verdict generally, and it 
was not true, then it was what they properly called fa/fum ; 
but if they gave a reaſon together with their verdict, and 
it was not true, this was called veredictum fatuum being 


only a wrong concluſion of the jurors; and ſo rather a falfe 
reaſoning, than a falſe ſwearing. The Judge ** ſome- 


CEA times 


CHAP.!'VI. times go contrary to the verdict of the jurors, when they 
| en a ſpoke the truth, and gave their reaſon for ſo doing. If, in 


ſuch caſe, e deviated WN the fault lay 
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with him. 
Ix, upon view of the rookie, it appeared that the j jurors 


having declared themſelves obſcurely, had not been pro- 


perly and diligently examined by him, or had anſwered his 
interrogatories not fully, or doubrfully ; or ſeemed to have 


been miſled by ſome miſtake ; or to have ſpoken the truth 


only in part; in ſuch cafes, the remedy was by certificatt, 


and not by conviction; the certificate being a proceeding 
whoſe object was to render certain and true, that which 
-was before dubious, erroneous, and uncertain : of this we 


ſhall ſay more hereafter. | 
In order to the conviction, as 2 before ſaid, it muſt 


firſt be ſeen whether the aſſiſe was taken in modum afſ/e, 


or in modum juratæ. When the complainant or deman- 
dant propounded his intentio, and maintained all the arti- 
cles of the writ; and the tenant excepted to both, by de- 


nying them in part, or in the whole; the complainant was 


then to prove them by the aſſiſe: and as this was in modum 
afſiſe, a conviction would lie. But where the exception 
was of ſuch a kind, that, admitting both the matter of the 


writ, and the intentio, yet it deſtroyed the action, as a co- 
venant, or the like; then the aſſiſe was taken, as has been 
often before mentioned, in modum jurate, and the convic- 


tion would not lie. Yet if the aſſiſe was taken in the ab- 


ſence of the tenant, and they found ſuch matter as would 
have been good ſubject of exception to the action; as a co- | 


venant for inſtance, or the like; then the aſſiſe being taken 


in modum afſiſe, a conviction would lie ©, 


A CONVICTION, as we before ſaid, lay in all aſſiſes, en- 
cept the great aſſiſe; and the reaſon given by Bracton why 


it did not lie there, is, becauſe, when the tenant had the 


Brack. 288. b. 289, 290. | 
| choice 
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choice between the duel and the aſſiſe, and he had volunta- CHAP. VL 
rily betaken himſelf to the latter, he ſhould not be allowed WY 


to reject their determination, any more than when a perſon 
had choſen to put himſelf on a jury; and therefore a con- 


viction which was with a view to overthrow and queſtion 


ſuch determination, was denied in both cafes, However, 


there was an exception in favour of the king; for when a 


jury had found any thing againſt the king, Bracton ſays, that 
there might, in ſome caſes, be a conviction. There was no 


conviction for damages, but the remedy in caſe of exceſſive 


damages was by certificate. The {ame perſons who brought 
an aſſiſe, or againſt whom it was brought, might have a 
conviction; and it was, in general, to be heard before the 


judge who tried the aſſiſe, he being beſt able to judge of the 


truth thereof s. The authority to take an aſſiſe was thought 
eo nomine to carry with it that of taking convictions and 
certificates, without which an aſſiſe might ſometimes not 


be completely taken; therefore it was, that a conviction 


vas to be ſtatim et recenter aſter the caption of the aſſiſe; and 


it could not be had at a diſtance of time but 10 the ſperial 


command of the king b. 


Tux vrit of conviction was to the following effeft: 
Si A. fecerit, Ec, tunc ſummoneas, &c. 24 legales milites de 
vicineto de villa, Fc, quad fint coram juſtitiarits naſtris ad 


primam aſſiſam, c. recognoſcere ſi talis, Sc. diſſeiſivit, 


Oc. as in the writ of aſſiſe; unde A. queritur, quod 
juratores aſſiſæ nove diſſeiſinæ que inde ſummonita fuit & 
capta inter eos coram juſtitiariis naſtris ultimo itinerantibus 


in comitatu, Wc. falſum fecerunt ſacramentum. Et interim 
diligenter inguiras, qui fuerunt juratores illius aſſiſæ, et eos 


- babeas ad pref. aſſiſam coram pref. c. Et ſummoneas 
B. quid fit, &c. auditurus illam recognitionem, ci. 


Nothing could be objected * this inquiry when the 


4 Vid. ant. 335- x BraQ. 290. bd. bid. 291. | Ibid. 
jury 
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CHAP. VI. jury appeared, they were ſworn, not as an aſſiſe, but az 
= — . er “Hear this, ye juſtices, that I will ſpeak of 
| *© that which you require of me, on the part of our lord 
_ © the king,” &c. Then the judge proceeded to charge the 
jurors, as in other cafes. The entry upon the roll was 
thus: Jurata viginti quatuor ad conuincendum 12 venit 
recognitura, fi A. injuſis et fine judicto, &e. according to 
the form of the writ; and then the narratio followed: Ft 
unde talis queritur, qudd juratores talis afſiſe captæ coran 
| juſtiniarits, &c. falſum inde fecerunt facramentum, 6d quid 
dixerunt quid predittus talis diſſeiſivit talem injuſis, Ct. 
and fo on through the narratio and exception, if any !. 
Upon this writ of conviction it may be remarked, as 2 
reaſon why it ſhould not lie, when the aſſiſe was taken in 
modum furutæ, that the form of the original writ in the aſſiſe 
was fo inſerted, as to confine the enquiry to the articles of 
that writ! ; whereas the point tried by the aſſiſe in modun 
juratæ was, generally, fomething — to the writ, 
which aroſe upon the pleading. 

As theſe twenty-four could not be convicted if they pole 
1 alſely, and as the conſequences of a conviction would de 
very penal to the twelve; great care was taken to examine 
the jurors diligently as to all the cixcumſtances upon which 
they meant to proceed. If there was a difference of opinion 
amongſt them, they might be afforced like the aſſiſe. If 
they were {till doubtful, or declared plainly that they knew 
nothing of the matter, things were left to remain as they 
were. If they confirmed what the twelve had done, the 
judgment was entered thus: Confideratum eff, qudd 12 Jura- 
tores bene juraverunt, et quod tenens remaneat in feiſma, et 
querens cuſtodiatur, to be redeemed by ſome heavy pecuniary 

penalty. If they found againſt them, the entry was, Con- 
Aiman eft, quod preatat 12 Jaratores male juraverini, 


* Bract. 292, Þ Ibid. 291. b. 
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2 querens recuperet ſeiſinam ſuam, es ille tenens' in CH AP. VL 2 
miſericordid, et juratores (if they were preſent) crftodiantur, Benny ws. 


if not capiantur. If the twelve had not been unanimous 
in their verdict, the twenty-four might conyidt thaſe who 


were on the wrong fide, and acquit the others. After 


the verdict of the twenty-four, there iſſued writs of 
execution,. either to confirm the n ſcilin, or to 
alter it n. 


Tux puniſhment of the comicted jurors, though in 
ſubſtance the ſame, is more particularly ſtated by Bracton 


than by Glanville b. They were to be thrown into priſon; 
their lands and goods were to be taken into the king's 


hands, till they were ranſomed at the king's pleaſure; they 
were to be branded with perpetual infamy; to loſe the 
egem terra, ſo as never more to be received as jurors 
(being, as they then called it, no longer otheſworth), nor 
witneſſes. A difference was made between the offence of 
jurors; for thoſe who ſwore /alvo vi/u, not having made 
it; thoſe who were added to the afliſe at the time of taking 


it, who could not poſſibly have made it; thoſe who, foon 
after the taking of the aſſiſe, had ſignified a wiſh to amend 


what they had done, and put themſelves on the king's mer- 
cy*; all ſuch were not to be branded with infamy, though 
they were to ſuffer the other part of the judgment. 

Tuts was the manner of proceeding, if there was no 
exception offered to the conviction. The exceptions that 
might be offered were many. One was, if the perſon who 
recovered in the aſſiſe had not had ſeiſin according to the 


verdict ; another was, if the perſon ſerving the canviction 


had made a diſſeiſin of the identical land in queſtion. It 
ſeems, that a conviction was often proſecuted not out of 
any hopes of convicting the twelve, and recovering ſeiſin, 


1 Frack, n ,: : » Vid aw rok 
F Ibid, 292, b. 293. * BiaQ. 293. b. 
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but merely to extinguiſh, or at leaſt defer en of, the 
miſericordia due i in the aſliſe?, 


Having faid thus much of ibis it remains to 


Of certificates. ſhew what was the nature of a certificate ; which was the 


Of different 
trials. 


other method of re- conſidering the deciſion of the jurors in 
aſſiſe, and which was ſometimes an introduction to the for. 
mer. The writ to ſummon jurors ad certiſicandum was of 
the following import: Præcipimus tibi, quid habeas coram 
Juſtitiariis, Sc. corpora A. B. C. Cc. recognitorum nove diſ- 
ſeiſinæ ſummonite, et captæ coram, &c. ad CERTIFICANDUM 
prefatos juſtitiarios noſtros, &c. de ſacramento quad inde fe- 
cerunt. Et interim prædictum tenementum in manum noftrum 
cape, Sc. Præcipimus etiam qudd habeas, &c. corpus 
talis ad audiendum inde conſiderationem curiæ, c. A cer- 
tificate was ſometimes had in order the better to underſtand 
the record in aſſiſe; and after that, it might be thought | 


proper to reſort to a conviction. If the twenty-four were 


doubtful or obſcure in delivering their verdict, there might 
alſo, after all, be a certificate of their record 1. A convic- 
tion might be brought by the heir, if the anceſtor died after 
the caption of the aſſiſe . 

Wx have before taken notice of the lenity ſhewn to ſuch 
jurors as wiſhed to amend the falſe verdict they had once 


given. This had the effect of taking off ſome of the con- 


ſequence of their perjury. To this it may be added, that 
the jurors, of right, might change their verdict before 
judgment was given; but afterwards, the only remedy was 


to proceed againſt them in a conviction *. 


As we have now done with aſſiſes, and are proceeding to 
ſuch actions as were triable by jury, and otherwiſe it may 


be proper, before we enter upon this part of our ſubject, to 


ſay a few words on the different trials now in uſe z which, 
though — very ſimilar, were ſo ellentially diſtinguiſh- 


1 Bradt. 292. b. bid. 293. b. 294, * Ibid, + Ibid, 296. 
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ed, as ;to make it Cie to attend to each of them with CHAP. VL 


accuracy. a 

Ir muſt be obſerved, that dere were er, of which 
enough has already been ſaid; juries ; inquifitions, or enqueſts; 
and purgations ; as when a crime was imputed to any one, 
a purgation amounted to a proof of his innocence. ' Be- 


ſides theſe, ſays Bracton, there was a defence or denial 


oppoſed to a preſumption raiſed, which depended neither 
on a jury, nor an inquiſition, nor a purgation; but it was 


when a perſon averred ſomething, et inde producit ſeam ; 
upon which there followed a defence contra ſefam, or a 


quaſi-proof oppoſed to the preſumption raiſed by the ſea. 
Such defence againſt a /efa was called a defence per 
lgem; and conſiſted ſometimes of a greater number of 
perſons, and ſometimes of leſs, in different caſes. We 
have before ſeen the regulation which had been made by 
Magna Charta upon this head“. What was the nature 
of this ſecta, and vf this defence or denial, with the 
inſtances in which they were both recurred to, will be ſeen 
more particularly in the ſequel *. - For the preſent, let it 
ſuffice to ſay, that in all caſes of obligations, contracts, and 
ſtipulations, ariſing from the voluntary conſent and engage- 
ments of men, as in covenants, promiſes, gifts, ſales, and 
the like, where a ſecta was produced, which, upon exami- 
nation, induced a preſumption only, he againſt whom the 
complaint was made, might defend himſelf per legem, that 
is, he might produce double the number of perſons which 


had been in the ſecla, to ſwear for him: for when they ex- 


ceded the ſecta in number, they induced a ſtronger preſump- 
tion; and the ſtronger preſumption always overbalanced 
the leſs. But if the eomplainant had a proof (for it muſt 


be obſerved, that the ſecta was only a preſumption, not a 


proof), as inſtruments and ſealed charters, there could be no 
defence per Jegem oppoſed to ſuch proofs. If, therefore, the 


„Vid. ant. 248. * Bract. 290. b. | 
| | iuſtrument 
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CHAP: VL inſtrument eee eee be proved o 
———— 
HENRY in, Pat riam, et per tſtes it being a common iſſue for a per. 
ſon to put bimſelf ſuper patriam, et teftes in cartd nominates", 
Again, a perſon was not allowed this e ee in 
caſes of evident and notorious treſpaſs. | | 
WE. ſhall now begin to ſpeak of ſuch actions as were 
triable in one or other of theſe ways. The action of dower 
unde nihil habet, and the writ de recto of dower, were the 
two remedies ſtill in uſe to recover dower, and ſeem to be 
conſidered. by Bracton exactly in the ſame light in which 
they are placed by Glanville. The method of conducting 
them is more minutely deſcribed by Bracton, who alſo 
makes obſervations nin them, w are well , 
of notice. 

Tx writ unde . was ſaid to be 1 in the king's 
court originally, and there only, becauſe, ſhould a queſtion 
ariſe, whether the demandant was lawfully married, no one 
could write to the biſhop to try the marriage, but the king 
or his juſtices. The writ unde nibil was at this time made 
returnable, ſometimes coram juſtitiariit noftris apud Weſ- 
monaſterium; ſometimes cora::: juftitiariis noflris ad priman 
afſiſam, cum in partes illas venerint*, If the party ſum- 
moned did not come at the appointed day, nor eſſoin himſelf, 
the land was taken into the king's hands, as in defaults in : 
writ of right; and if he efſoined himſelf at the firſt day, and 
another being appointed, he made default, then alſo his land 

Was taken: fo that, in both caſes, whether the default was 
before appearance or after, the woman recovered her dower 
by default, either by the magnum cape or parvum cape !. 

WHEN: the parties appeared in court, the widow was to 
prapound her intentio, in-perſon, or by attorney, to this 
ect : Hoc wobis wy B. guar fag uxor G ec. recit- 


* BraA. 315: b. 5 che — and en cafe will 
* Tbid. 296. b. be explained when we come to ſpeak 
Y Ibid. The diſtiaQiou between more particularly of procels, 
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writ, concluding it thus: E f hoe cogneſtere calnerit, Hor: e a ; 


gratum erit ei er. fo non, habet ſuffcientem difrationationem : 
| or, what was the fame, and indeed the more common form, 
it inde producir foctam fufficientem. When the demandant 


had thus exhibited her intentio, the tenant might demand a 


view, by faying, Pete viſum; and after the eſſoins and de- 


lays attending that, he n to nen or anfwer 


| in perſon, as he pleaſed *. 


IF the tenant had vat wad. olect minke; 


in the next place, calt upon the demandant to produce her 


warrantor, as was the practice in Glanville's time; it being 
2 rule, that no one ſhould anfwer a woman concerning her 


it ſhould ſeem, ſays Bracton, that as the ſon of a felon could 
bave no right in the two parts, the widow of ſuch felon 
conld not make out her claim to dower in the other third; 
nor could the come upon the chief lord, who held it as an 
eſeheat, pro defectu heredis which was not the cafe where 
he took the eſcheat on account of the laſt poſſeſſor being a 
baſtard, and fo not having any heirs, for then he came in, 
as to the purpoſe of dower, loco heredis ; and the widow 
could claim her dower againſt him. The ſame might be 
faid of an aſſignee of the fee, who being in bee heredss, 

dower might be claimed againſt him. 

AFTER this the tenant might vouch Bis warrantor ; and 
if he did ſo, and the warrantor did not appear to the writ 
of ſum. ad warrant. nor eſſoĩn himſelf, ſo much of his land 
was taken as was equivalent to the third part, by a cape ; 
and if he did appear after this diſtreſs (for it was no more), 


the widow recovered her ſeifin of that, and he had his reme- 


dy againſt the warrantor, whom he vouched . 


Brad. 297. n bid. 25g. b. goo. | 
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dower, unleſs ſhe brought her warrantor to ſhew what 
right he had to the other two parts; and again, that no wo- 
man ſhould anſwer without her warrantor. And therefore 
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. 1x no-warrantor was vouched, and the tenant meant to 
anſwer to the action himſelf, he might advance by way of 
exception to the action, ſuch matter as would entirely de- 


feat che claim of dower. One great exception to this 


action was, that the demandant and deceaſed were not 
legitime matrimonio copulata, or ne unque accouples in loyal 
matrimonie, as it was afterwards called. In this caſe, a 
writ iflued to the biſhop, commanding him to try ſuch. 
queſtion, as a matter properly belonging to his cognizance, 
Upon this, the biſhop ſummoned the tenant to appear, and 
then proceeded to hear the witneſſes produced by the widow 
and him; and ſo making an inquiſition in a ſummary way, 
he reported whether the marriage was lawful or not. 
When it appeared to the king or his juſtices, by the biſhop's 
letters, that the marriage was good, then there iflued, at 
the inſtance of the demandant, a re-ſummons to the tenant*, 
If he made default, his land was taken by a parpum cape ; 
to which if he made no appearance, ſeiſin of dower was 
adjudged to the demandant. | 

Ix the tenant admitted that the demandant was uicſpouſed, 
but pleaded that ſhe was not endowed ; or, that ſhe was eſ- 
pouſed and endowed, but not ad oftium ecclefie ; ſuch iſſues 
were to be tried in the king's court, and not in foro ecclefuſ- 


_, fico; for it would have been as improper to tranſmit theſe 
to the eccleſiaſtical judge to be tried, as the ſpecial iſſue, 


whether a perſon born before marriage was legitimate. Tn 


this caſe, therefore, a writ of enquiry went to the ſheriff 


to make inquiſition of the fact in pleno comitatu : for tho 
the marriage was, in ſuch caſe, good, as far as concerned 
the legitimacy of the iſſue, it was not, ſo as to give title to 


dower e. 


SUPPOSE all the 3 circumſtances were admitted, and 


the tenant ſaid that the dower was given in a different man- 


ner than ſtated in the intentio of the demandant; as that 


Brad. 302. 303. 4 Ibid, 303. bd. bid. 30g. 
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it was not given in any particular land by name, but only CHAP. vi. 
the third part generally; how was this to be proved? In HENRY m. 


the firſt place, it became the widow to prove her intentio, 
and what ſhe had there averred, per audientes et videntes, 


_ who were preſent at the eſpouſals, and who were ready to 


confirm by oath what ſhe ſaid. If theſe were examined, 
and they agreed in what they ſaid, this proof was abided by, 
unleſs the tenant had ſome ſtronger evidence to prove the 
contrary. Suppoſe, the widow had no proof, nor ſufficient 
ſea, nor even an inſtrument to ſupport what ſhe had de- 
clared; then judgment was to be for the tenant, though 
he had neither proof nor preſumption for him, becauſe he 
was already in poſſeſſion : yet if the widow had a ſufficient 
| ſofa, and the tenant only his own voice, he was not to be 
heard, though he was ready to put himſelf /yper patriam, 
but the widow immediately recovered by farce. of the 
ſea. 


AGAIN, if the witneſſes (that is, the ſecta) were produc- 
ed on both ſides, and thoſe on one fide declared their 
ignorance of the matter, while the others maintained the 
point for which they were produced; judgment was given 
for that fide, as the one where the truth of the matter lay. 
It was indiſpenſably neceſfary, that the widow ſhould pro- 
duce a ſecta, or her demand would be totally void; and if 
the witneſſes produced proved nothing, or acknowledged 
that they were not preſent at the eſpouſals, or knew no- 
thing of the dower or endowment, then the claim was loſt 
for want of proof, and judgment was for the tenant, quod 
quietus recedat. | 


Ir neither fide had any proof, nor could raiſe a preſump- 
tion by a ſecta, and both, in the words of Bracton, de veritate 
ponunt ſe SUPER PATRIAM, pro defectu ſectæ, vel alterins 
Probationis, quam ad manum non habuerint ; then there 


iſſued 


382 HS Torr OF: THE 
CHAP. VE. iffued a writ of vnire ſacins to the ſheriff in this form: 
Sr or tam tx 2 gream ex aliis de proximo wicineto, Cc. venir 
Fecias coram juftitiarits, ic. duodecim liberas, Egt. a 
ritegnoſcendum, c. fi prædichus A, die quo ipſam B. deſbon - 
Jauit, dotavit cam nominatim de tali mantria, c. vel fi h. 
favit eum de tertid parte omnium terrarum, Et. ut idem D. 
Aicit, gura fam prædidli B. quam preditins D. peſuerunt ſe, 
Ve. It may be here obſerved, that the iſſue, whether 
| endowed ard offium ceclefie, was tried on a writ of inquiry 
before the ſheriff in pleno comitatu ; but the iſſue, whether 
ſpecial or general endowment, was to be tried before the 
Juſtices at Weſtminſter; as was alſo the iffue, whether 
endowed ex aſſenfu patris, or not®. Again, the iſſuez 
whether the huſband was ſo ſeiſed as to be able to endow!, 
and whether the widow had received any part of her dow 
er *, were tried on a writ of inquiry before the ſheriff. The 
reaſon of theſe diſtinctions is not eaſily diſcovered; and 
perhaps either of ſuch writs were had at the election of 
the parties. The election of the parties ſeems to have d- 
rected not only in theſe caſes, but alſo in the return of ori 
ginal writs, which, we have ſeen, were ſometimes coran 
Juſtitiarits at Weſtminſter, and ſometimes ad primam 4. 
fiſam, without any apparent reaſon for ſuch a variety. 
They were ſometimes made in the alternative, and were re- 
turnable at Weſtminſter, x1s1 nen PRIUS venerint 
ad affiſam, &c. 8 
In conſequence of the Ratute of Merton i, widows were 
to recover damages; and therefore, when hoy were to be 
put into poſſeſſion, the writ of ſeiſin had one of the follou- 
ing clauſes inſerted therein. After ſeiſinam habere facias, 
they added, et femiliter ei fine dilatione habere facias tit 
marcas que ei in eddem curid naſtrd adjudicate a pro dan- 
t Brat, $04. E 62 i Ibid, 309. 
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& terris et catallis prædidti B. fiers Jacias tot dn & 
illss fine dilatione huberi facias, & c. 

Tuavs far of the writ of dower ande 23 Dec. com- 
monly called 2he brit of dower. If a perſon did not reco- 
ver by this writ all ſhe was intitled to for dower, recourſe 
was then to be had to the writ of right of dower; which 
was 2 writ cloſe, as they called it, becauſe directed to the 
warrantor of the widow where the plea was to be heard; 
where it remained till that court was proved de recto defecifſe; 
when it might be removed. into the county court, and ſo 
to the ſuperior court, as other writs of Tight. 

Tux zntentio upon this writ was different in the two 
caſes, of the widow having never been in ſeiſin of the land 
in queſtion, and of having been diſſeiſed by the tenant. 


Writ of right 


of dower. 


The concluſion in the former caſe was, et unde idem, GC c. 


fuit ſeifitus, c. ita gudd me inde dotare patuit. Et , hoc 
vellet cognoſcere, &c. as before in the writ of unde nib]. 
Et ſi noluerit, habeo ſufficcentem ſectam. In the latter the 


concluſion was, talis me injuſtè et fine judicio difſeiſtvit, 


et quid ita fui inde dotata, et ſeifita habeo ſufficientem diſra- 


tionationem, videlicet, talem ſeciam, et talem. Thus this 


differed from the common writ of right, which concluded 


by offering to deraign the matter per corpus talis hominis. 


Indeed, it widely differed from that writ in both the above 
inſtances in which it was applied; a writ of right of dow- 
er was for the recovery of a life eſtate; and the latter form 
of it was grounded upon a diſſeiſin in the very words of 
the writ of novel difſeifin ; and accordingly, in this action 
there was neither the great aſſiſe nor the duel, nor, conſe- 
quently, the efloin de malo lecti; all which were ouly i in the 

proper writ of right. 
Wurz the intentio was thus ſtated, and the tenant did 
not chuſe to call a warrantor, he might except to the action 
| | in 
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CHAP. VI. in various ways, and conclude his exception by et inde pr 
MeENKY 11. ducit ſectam, if he had any; and, if there was occaſion, 


Or Walle. 


by port ſe ſuper patriam; in which laſt caſe the truth would 


be enquired of by the country. When recourſe was thus 
had to the country, in a plea depending in the county-court, 
by the tenant putting himſelf on the inqueſt, and the de. 
mandant ſo likewiſe, Bracton ſays, ſome might doubt, 
whether that court had power to proceed to take the in. 


queſt, without ſome ſpecial authority; but he thinks the 
ſheriff had that and every other authority by force of the 
words in the original writ, nf, Sc. hoc fecerit, tunc vice. 


comes hoc faciat, Fc. and as in other writs of right he 


might proceed to take the duel, and in writs of jufficie, 


do try by jury, ſo he might take the inqueſt in this writn, 


The reaſon of the above . does not 83 eaſy to be ac- 
counted for. | 

In Glanville there is no mention of nee deren of 
dower, but where the land all lay in one county. It had 
now become the practice, where the land lay in ſeveril 
counties, for the admeaſurement to proceed in the king 


court; and for all the lands to be extended and valued, 


well the two-thirds as the third claimed in dower, and for 
ſuch extent and valuation to be tranſmitted to the juſtices. 


Where the land lay only in one county, the old writ was d- 


rected to the ſheriff; upon which there was the proceſs of 


cape, in caſe of default; and the complainant ſtated his 
intentio, with an inde producit ſectam; to which there were 
exceptions, and the matter was at length inal as in * 


actions“. wo 
As a woman had not, what they called, the proprieta 
but only the uſe and enjoyment of the land for her life, ſhe 


was not to commit waſte, deſtruction, or exile upon the 


freehold; and therefore, in taking ſuch reaſonable eſtover 35 
was allowed her in the woods, for the purpoſes of building 


m Brac. 313. b. » Ibid. 314, 316. 
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firing, and incloſure, ſhe was to be careful not to exceed CH AP. vi. 
ſuch liberty: and if ſhe did not liſten to the remonſtrance HENRY wm. 


of the heir, or perſon who had right, there might iflue a 
writ of quod non permittat to the ſheriff; being a ſort of 
injunction, or prohibition, not to permit the widow quod 


faciat vaſtum de terris quas tenet in dote, &c. ad exhare- 


dationem ipfus, &c. And if the did not obey the injunc- 


tion communicated to her by the ſheriff, ſhe was attached 


by a writ: Pane per vadium et ſalvos plegios, &c. gudd fat 
cram nobis vel juſtitigriis noftris, Sc. oftenſura quare fecit 
vaſium, c. contra prohibitionem noſtram, Cc. And if 
the did not appear at the day, the regular proceſs of attach- 

ment would iſſue, with a permiſſion, if ſhe pleaſed, to 
have one eſſoin de malo veniendi after the firſt attachment; 
after which, and the appearance of both parties, the com- 
plainant ſtated his intentio, the ſame as in other actions. 
Talis queritur, ut amicus talis, quad cùm talis mulier teneat 
in villa, &c, tantam terram nomine dotts, tale fecit vaſtum, 
et talem deſtructionem, Wc. boſcum et ſervos vendidit, gar- 
dinum extirpavit, &c. ad exheredationem talis heredis ad 
valentiam tanti, et inde producit ſectam, &c, This was 
the nature of the intentio. To this the widow might an- 


ſwer as follows: Et talis mulier venit, et defendit vaſtlum, 


venditionem, et exilium contra talem, et ſectam ſuam : et 
gudd nihil inde vendidit, nec aliquid tale fecit ad exhareda- 
tionem talts heredir, Sc. She might acknowledge, gu 
domus vetuſtate corruerit, &c. and fi de boſco cepit aliquid, 
non cepit ibi nifs rationabile eſtoverium, &c. and then con- 
clude, et gudd nibil amplius cepit, nec alis modo, ponit ſe 
ſuper patriam : for ſhe could not defend herſelf per legem, 
fays Bracton, becauſe when an injury was done to any cor- 
poreal thing, which was manifeſt to the view of every body, 
a perſon was not permitted to deny it in that way, leſt the 
cath of his ſecta might go to prove the contrary of that 
which was evident to every body's ſenſes; and therefore he 
recommends, that in this action there ſhould always be a 
Vor. I. "Dd * regular 
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regular view; and then the damage allo might be aſcer- 
tained with ſome exactneſs o. 


Ir a woman was convicted, by verdict, of nicking waſe 


and deſtruction in woods, the penalty to be inflicted on her 
was, that ſhe ſhould in future be ſo reſtrained, as not to be 


permitted to take even her reaſonable eſtover but by the 


view of the foreſters of the heir: and in ſome caſes, the 
court would appoint a foreſter; for which purpoſe a writ 


had been framed, and is to be ſeen in Bracton b. 
WasTE might be committed, not only by a tenant in 
dower, but by a tenant for life, and by a guardian. If 
tenant for life exceeded the meaſure preſcribed to a reaſona 
ble eſtover, he went beyond what he was entitled to; and 


ſo far encroached upon the proprietas ; and was, therefore, 


guilty of waſte, unleſs the waſte was too ſmall to be worth 
an inquiſition. Of what magnitude 1 it ought to be, to be- 


come an object of judicial enquiry, depended, ſays Bracton, 


upon the cuſtom of particular places%, A guardian com- 
mitting waſte was to loſe the cuſtody of the land *, to make 
amends in damages, and be in miſericordid regis ; which 
was different from the penalty on a tenant in dower. In 


caſe of waſte by a guardian, they proceeded as before ſtated 


of waſte committed by a tenant in dower ; by a writ of 


guòd non permittat ; and after that by attachment“. 

Or theſe terms, wvaſte, defirufion and exile, the two 
firſt ſignified the ſame thing; but exilium meant ſome- 
thing of a more enormous nature; as ſpoiling the capital 
meſſuage; proſtrating or ſelling houſes ; proſtrating and 


extirpating trees in an orchard, or avenue, or about any 


houſe : all theſe were conſidered, ſays Bracton, ad maxi 
mam deformitatem ; and as they either drove the inhabi- 
tants away, or had a tendency ſo to do, they Were called 
exilium*, 

„ Bradl. 316. b. 316. | Vid. ant. 236. 
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torned the ſervice of the dowreſs; and if he afterwards, HEN * IL, 


on the death of the tenant in dower, intruded himſelf, or 


if any ſtranger did ſo, the vendee might have a writ of en- 


try, grounded upon ſuch intruſion 

Wx ſhall now treat more fully of writs of —_ which 
have been ſo often alluded to in the foregoing pages. As 
queſtions of poſſeſhon were determined by aſſiſes and recog- 
nitions, queſtions de proprietate were decided, ſays Brac- 


ton, in writs of entry by a jury, upon the teſtimony and 


proof of thoſe who could prove the caſe de viſu ſuo prepris et 
auditu. This was, where any one claimed his own proper 
ſeiſin, or that of his anceſtor, which ſeiſin he had demiſed 
to ſome one for term of years, or for life, and which, of 
courſe, after that term, ſhould revert to him; in which 
caſe, he could not have an aſſiſe of novel diſſeiſin to recover 
it, becauſe he had not ſuffered a diſſeiſin; nor an aſſiſe of 
mortaunceſtor, becauſe, if the term had been for life, the 
anceſtor could not be ſaid to have died ſeiſed in his demeſne 
as of fee, while another had the freehold ; tho' indeed he 
might, if the term had only been for years. 


Of writs of 


entry. 


AND this action lay not only againſt the perſon himſelf 5 


who had the term, but againſt all thoſe who had an entry 
within the degrees and the time limited to this action. This 


action was allowed within the third degree of kindred, and 


within ſuch time as could be teſtified de proprio viſu et au- 
ditu, It held not only in the above caſe, but where a per- 
ſon had his entry per alium, who was ſeiſed in right of 
ſome other, and ſo aliened ; as where a canon aliened with- 
out aſſent of the chapter, a wife without aſſent of her huſ- 
band, a huſband without aſſent of his wife, and the like; 


| it held alſo againſt thoſe who gained their entry thro' the 


medium of a Jr or bailiff only, who had no right 
to alien, | 


» BraQt, 317. b. 
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: TRR moſt general form of a writ of entry was that 


which ſuppoſed the perſon againſt whom it was brought, 


to have holden the land ad terminum qui prateriit : upon 


which writ there might be 2 narratio, containing ſuch 
ſpecial matter as conſtituted the merits of the caſe. The 


following was the form of this writ: Præcipe A. quod Tale 


et ſine dilatione reddat B. tantùm lerræ cum pertinentiis in 
villa, c. quod idem H. ei dimiſit AD TERMINUM QUI 
PRETERIIT, t dicit; et niſi fecerit, et B. fecerit te ſecu- 


rum de clamore ſuo proſeguendo, tunc ſum, per bon. ſum, 


pref. A. quad fit coram juftitiariis noftris ad primam aſſiſan 


cùm in partes illas venerint, eflenſurus quare non fecerit, Sc", 

Tux proceſs upon this writ was the ſame as on a writ of 
right; except that the tenant who might have the efſoin at 
malo veniendi, could not have that de malo lecti, unleſs 
the writ of entry was turned into a writ of right by the 
narratio, or counting upon it, propter longifſimum ingr!ſ 
ſum, on account of ſuch a length of entry as could not be 
proved wviſu proprio et auditu, but only by that of ſome 
one elſe. If it was reaſonable that when this writ of entry 
became a writ of right, it ſhould have all the conſequenees 


attending that writ, whoſe nature it had aſſumed by the 


manner of counting; z fo likewiſe, on the other hand, when 


a writ of right was turned into a writ of entry, as happened 
not 3 it intirely ceaſed to be a writ of right in al 


reſpectꝭ and ere | was no longer therein the efſpin de nab 


lei): 

BEFORE more is ſaid concerning the change of a wyit of 
entry into a writ of right, and of a writ of right i into a writ 
of entry, the reader muſt recollect, that the writ of entry 
has already been ſpoken of as an invention ſince the time 
of Glanville; and was contrived, no doubt, to avoid the 
neceſſity of recurring to the duel and great aſſiſe, whoſe de- 
termination could never afterwards be re- conſidered. 
Thus this new writ was framed in the nature of that for 

Bract. 317. b. 318. Y Ibid. 318. which 
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which it was to be an octalivnil ſubſtitute ant ſo great CHAP. vi. 
an affinity was ſtill diſcernible between them, that we ſee, HENRY in, 


in theſe and many other inſtances they were convertible, 
that 1s, either of them might become the other to all i in- 


tents and purpoſes. How that was effected, will be ren- 
dered clearer by a few inſtances. _ 

WHEN it was attempted to convert a writ of right into 
a writ of entry by the counting, and the demandant Laid, 
that he was ready 1 to prove it by a jury; yet it was in the 
election of the tenant, whether he would put himſelf upon 


the jury to try the entry, becauſe he had three remedies : : 
for he might either defend himſelf by the duel, or put him- 


ſelf upon the great aſſiſe to try the right, or upon a Jury to 


try the entry. Thus, as it was at the option of the tenant to 


chuſe which of theſe he pleaſed, the writ of right was not 
changed into 4 writ of entry (notwithſtanding the count 
ing), till the tenant had-choſen to put himfelf on a jury fo 
try the entry; as for inſtance, if a writ of Tight was brought 
containing the words neceſfary to include the fus merum ; 


tht then there was __ this clauſe: EL in i quam non 4. 


460 and Wa it was within the time to prove i it proprio 
viſu et auditu ; yet a writ of right would not, by ſo doing, 


become a writ of entry, but would continue as it was, un- 


leſs the tenant voluntarily put himſelf upon a jury to try 
the entry . 

AwRTT of entry was ſometimes changed into a writ of 
right, not by choice, as in the above-mentioned change, 
but through neceſſity; either prepter longiſſimum ix ex Ess N My 


the great diſtance of time at which the entry was alledged, 


or propter donum et feolfamentum. That was called long i- 
1 Prad. 318. b. 
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ſimus ingreſſus, which could not be proved proprie viſu ef 
auditu, but was obliged to be proved by tradition; as de 
viſu et auditu patris, who enjoined his ſon to give teſtimony 
thereof: in which caſe, out of neceſſity, from the want of 
proof, the tenant was forced to put himſelf upon the great 
aſſiſe, or defend himſelf by duel. Thus, ſuppoie an entry 
was laid ſo far back as the time of Henry II. or later, yet 
ſo as not to be within the limitation of a writ of mortaun- 


} 


| ceſtor; as ſuppoſe thus: Ef unde A. non habet ingroſſum 


niſi per B. qui non niſi cuflodiam inde habuit, Sc. and then 
was added, et unde prædictus, Cc. Juit. ſeiſitus in dominia 
ſuo, et de fads, et jure tempore talis regis  capiends inde ex- 
plitia, Sc. et de tali deſcendit jus, &c. as in a writ of right; 
in this caſe, the tenant was obliged to put himſelf upon the 
great aſſiſe, or defend himſelf by duel, for want of other 
proof : but, would the diſtance of time allow it, he might, 
if he choſe, have put himſelf upon a jury to try the 


| entry.* . 


Tuvus far for the 1 propter long . ingreſun, 


or the antiquity of the entry. The other, propter dnun 


et feoffamentum, was, where a feoffment was oppoſed to 
the entry, which might be ſtated in this manner by the te- 
nant : Deſendit talem ingreſſum, et dicit, qudd habuit in- 
greſſum per anteceſſorem illum (de cujus ſeiſind idem Petrus 
petiit terram illam) gui de terra illd feoſfavit eum tenendum 


pro homagio et farvitio ſuo, et quod tale fuit Jus ſuum per 


feoffamentum et non per talem ingreſſum ponit ſe in magnam 
aſſiſam ; upon which the aſſiſe proceeded to try the iſſue, 
whether the tenant had. more right to hold the land for the 
homage and fervice by reaſon, of the en, or the de- 


mandant to hold it in demeſne?. 


To return from this digreſſion upon the „ 
changes of writs of entry and writs of right; and to go on 


with the manner of proceeding i in a writ of entry. The 


Brac, 318. b. b Ibid. 319. 
proceſs, 
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was to begin by ſtating his intentio. If he was only a 


tenant for life, he was to claim the land, t jus meum poſ- 


feorium ; if in ſee, ut hereditatem; and then go on, in 
quam talis non habet ingreſſum niſi per talem, &c. To 
this the tenant might anſwer by denying the right of the 
demandant per talem, and ſay, that he had not an entry per 
talem mentioned in the writ, but per alium talem; and of 


that he might put himſelf upon an inqueſt. It appears 


from Bracton, that this inqueſt might be taken before the 


ſheriff, and the codes placitorum corone in pleno comitath, 
and then there iſſued a writ of inquiry to the ſheriff; or it 


might be, coram nobis, or coram juſtitiarns noftris apud 


Weftmonaſterium : and in that caſe, there was a writ of 


venire facias, as it is ſince called. Whether this matter 
was to be tried before the ſheriff, or before the juſtices, de- 


pended probably upon the return of the original writ, which 


we have ſeen had ſometimes the one, and ſometimes the 
other return; or it might perhaps be at the option of the 
party to chuſe the ſheriff; or the juſtices might reſerve only 
ſuch queſtions as were thought to be of great difficulty, to 
be tried at the bar of the court: but that in a commune 
placitum the jurors ſhould be ſummoned to try ſuch an iſſue 


coram nobis, ſeems very particular, and not eaſily to be 
accounted for al. When a precipe was returnable before 
the juſtices aſſigned, the iſſue was, moſt probably, tried 


before them alſo; and probably it reſted merely on the op- 
tion of the demandant, whether the original writ ſhould have 


the one or the other return. It was not unuſual to cauſe 
2 jury, which had been ſummoned before the juſtices aſſign- 


ed, to be removed into the ſuperior court at Weſtminſter; 


© BraQt. 319. 2. b, 4 Vid. ant. 244. Magna Charta, 
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3 as was befobe faid, was the ſame as in the writ of CHAP. vt. 
right, and therefore need not be particularly noticed in NENRY I. 
this place. When both parties appeared, the demandant - 
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CHAP. VI. for which, purpoſe there iſſued a ſpecial venire faciar3 and | 


HENRY III. 


if the jurors made default, a habeas corpora recognitorum, 
which had ſometimes 2 clauſe directing the ſheriff to fit 
up what vacancies had happened among the jury by death 


or otherwiſe®., 


Wx have above e chat the 4 went to a jury to 


be tried; but before this, it was neceſſary that both parties 


ſhould take ſuch ſteps to prove, or raiſe a preſumption in 
ſupport of their allegations, as was required in other actions 
determinable by jury. The intentio was not in this, any 


more than in other actions, to be taken on the ſimplax loquels' 


of the demandant : he muſt produce proof, if he could; or, 
if he could not, he muſt raiſe a preſumption by a ſecta, 
which. was open for the other fide to defend per legem. If 
the demandant had neither, the tenant had no need to 
anſwer the action at all, and the writ was loſt ;, unleſs, ſays 
Bracton, as ſome thought, he might, and ought de gratid 
juftitiariorum, to. be aſſiſted by a jury of the country. 
But this was to be only upon ſome good cauſe being ſhewn: 

either that the inſtruments on which he relied for proof of 
the matter, were loſt ; or that he had them not at hand, 
or could not get them without difficulty, to make uſe of 
on that occaſion. In ſuch. caſes, it ſeems, the court would 


direct the matter to be tried by a jury; and another day 


would accordingly be given to the parties 5. 


Ir the parties did not go to iſſue in the above way, it 
was becauſe the tenant choſe to except to the action. The 


exceptions he might make were many: he might fay, that 
| ſome one elſe had more right than the demandant; that 


another made the demiſe, and not the perſon named in the 
writ; that the term was not expired; or, if it was expired 
as far as limited by one inſtrument, that it had been enlarged 


by another, which he then exhibited; that the time exceed - 


ed the limitation in a writ of mortaunceſtor, and therefore 


© Bratt. 325. b. 326. f Vid. ant. 248. r Bratt. 320. 
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the proof would be defective. Theſe and numberleſs other 


exceptions might be taken *. The tenant might vouch: to HENRY III. 


warranty the perſon per quem he had his entry, and that 

warrantor might vouch, another; and ſo on, to the fourth 
degree, but not beyond. 

Tux writ of entry lay properly only againſt A freebolder; 
that i is, one who had an eſtate for life, or in fee, or in fee- 

farm, and ſuch only was conſidered as properly tonant, 
However, in truth, ſays Bracton, if this writ was brought 
againſt a farmer, it would not fail, for he. might call 
his warrantor; and if he defended him, the farmer would 
retain his uſufruct: if not, he might have his reſort. to 
the warrantor, as far as his uſufzyQuary intereſt went; 
and the warrantor over againſt his warrantor, as far as his 
freehold intereſt was concerned. Notwithſtanding, what 
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Bracton here ſays. concerning, a farmer, he afterwards lays 


it down moſt poſitively, in conformity with what was ſaid 
above, that a writ of entry would not lie againſt one who 
held for a term of years, becauſe he did not hold the free- 
hold in demeſne, but only the uſufrut; and much leſs 
would it lie againſt a tenant from year to year i. 

Tre writ of entry ad terminum qui preteriit, which 
we have hitherto been ſpeaking of, lay for that perſon who 
had himſelf made the demiſe : when it was brought by the 
heir of the demiſor, it was altered accordingly ; as, in quod, 
Cc. non habet ingreſſum niſi per talem, cui talis pater, or, 
whoever the anceſtor * be, illud dimifit ad terminum 
qui præteriit, &c x. 

Tuus were writs of entry varied according to the eir⸗ 


Different kinds 
thereof. 


cumſtances of the caſe upon which they were founded; 


and ſome of them received appellations from the effective 
words in the writ. One was afterwards called a cui in 
vita; which was brought by a widow when her huſband 
had made a gift of her inheritance. This writ was in the 


Bract. 320. b. 5 Ibid. 321. Vid. ant. 302. 403. * Brad. 321. 
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CHAP. VI. following form: Precipe, Sc. quid, 884. reddat tali que 
. — fuit uxor talis, &c. quam clamat 57 jus t& heraditatmm 


ſuam; & in quam prædictus talis non habet ingreſſum ni 


per pred. guondam virum ſuum, qui 11h, ei dimiſit, cui 


IPSA IN VITA SUA CONTRADICERE non potuit, Qc. . 
The uſual anſwer to this action was, that the wife appeared 


on ſuch a day perſonally in the king's court, and there, of 


her free will and conſent, granted and confirmed the gilt 
made by the huſband ; for proof of which the record thereof 
was to be inſpected, where there ought to be ſpecial mention 
made that the woman conſented : upon ſuch conſent, ay; 
Bracton, a chirographum was made, which, together with 


the record, was now vouched; for it was a rule, that the 


record without a chirographum would not bar the widow' 
action. In other words, this was a plea of a fine, If a 
gift by the huſband was what they called voluntary, it was 
not valid without the above circumſtance of the woman's 
conſent ſignified in court; but if the gift had been made, 2 


they called it, 77: cauf4 honeft4 et neceſſarid, as to a ſon, or 


with a daughter in marriage, then it was binding upon the 
wife without theſe ſolemnities “. 

AGAIN, in caſe of a voluntary alienation of the wiſe' 
land by the huſband, if ſhe died before him, then the ſon 
who was her heir might have a writ of entry in the follow- 
ing words: In quam non habet ingreſſum niſi per talen 
virum ipſius talis, cujus heres ipſe eft, qui illam ei vendidit 


in vit ſud, cyi prædicta talis in vita ſud contradicere nm 


potuit, &c >. If a ſecond huſband aliened the wife's dower 
by her firſt huſband, ſhe might, after his death, have a writ 
of entry, quam clamat ee rationabilem, &c. et in quan 
prædictus talis non habet ingreſſum niſi per talem, her 
ſecond huſband, gui illud ei dimiſit, cui ipſa in vitd ſud con- 


| tradicere non potuit, Sc. and the heir of her firſt huſband, 


1 Brac. 321. b. m bid. 321. b. 323. 23 eng. 323 


in 


ENGLISH, L AW. 
in caſe ſhe died before her ſecond huſband, 
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ads a 8 


writ of entry applicable to the nature of his claim, whether Fr? HENRY ul. 


the ſecond huſband held himſelf In ſeiſin, or the wife had 
aliened : In quam non habet ingreſſum niſi per talem, qui 
illud ei dimiſit, et qui illud tenuit in dotem talis UXOTIS, Sc. 
or, ni ſi per talem, que fut uxor talis, gue ilud tenuit in 
dotem, &c o. 

Tas cafes in which a writ of entry was Mes proper re- 
medy, were very numerous. We ſhall enumerate ſome of 
them, If an abbot, Prior, or biſhop, demiſed without 
aſſent of the chapter, or the chapter without aſſent of thoſe 
whoſe aſſent was required by law; then there was a writ, 
non habet ingreſſum, niſi per talem guondam abbatem, c. 
qui illud ei dimiſit SINE ASSENSU CAPITULI?, and the like. 
The writ here mentioned, was called a writ of entry fine 
aſenſu capituli. So if a wife demiſed without aſſent of her 
huſband, non habet ingreſſum niſi per pred. talem mulierem, 
que illud ei dimiſit fine aſſenſu et voluntate prædicti talis guon- 
dam viri ſui, &c. So if a bailiff demiſed without che con- 
ſent of his lord. If a tenant was convicted of felony, the 
lord might have a writ to recover his eſcheat : Non habet 
ingreſſum niſi per C. de N. qui eam TENUIT, &c, ET QUE, 
Ec. Ess E debet ESCHETA propter feloniam de gud idem C. 
Ec. convidtus fuit et damnatus, et quam terram idem C. 
dimiſit, &c, which was called a writ of eſcheat. Again, if 
any one had his entry by one who held in villenage ; by. 
one who was non compos ſui nec ſane mentis; by one who 
held only for life, whether in dower, or per lem terre, 
the remedy was by writ of entry. In caſes of a writ brought 
by the reverſioner after an eſtate for life, the writ, after ut 
dicit, always had theſe words: unde queritur, QUOD ipſe talis 
injufle EI DEFORCEAT, &c1. from which words the writ 
was afterwards named quid ei de eferceat. 


" and. 323. 4 wid. 323. b. 
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But it only Iay of a common in certain. 


HISTORY OF THE 
A wit of entty lay, if any öne intruded Into the ig. 
beritanbe; von Ballet inge aft pes ber, gudd ipſ , 
lutriſit, Ec. If à mars aliened land of Which he had the 
euſtody: non habet ingreſſum nf per C. qui non wit cifts 


diam inids habuit, &c. with ſome fmalt difference in the 


words when the heir claimed of his own ſeiſin, and when 
of his anceſtors; dum idem B. fuit 2 etatem in cuftodid, 
Sc. It lay when a common of paſture was demiſed ; ann 
habet ingreſſum niſ per C. [ cujus heres idem B. eft } qui 
tafturam illam ei dimifit, ad terminum qui præteriit, Er. 
p ly Tay of 3 n. Theſe, in ad. 
dition to ſuch writs as have been mentioned in the former 


part of this chapter, are all the writs of entry to be found 


in Bratton. © Theſe are applicable to very many caſes of 
ouſter of freehold ; and from the general conception of d 
terminum qui preteriit, and the infinitude of circumſtances 
and ſituations which might be included within thoſe gene- 
ral words, it was poſſible to make this remedy much more 

Wr have before examined whether a writ of entry would 
lie againſt a farmer, or tenant for a term of years*. We 


ſhall now ſee whether it would lie for perſons of that de. 


ſcription. It is ſaid by Bracton, that a farmer who had 


demiſed ad terminum qui preteriit, might demand his own 


ſeifin, tho' he had no right in the freehold; for he had a poſ- 
ſelſory right of ſome kind or other; and therefore, according 
to our author, was intitled to an action grounded upon his 
own demiſe, and his own act. A writ of entry, however, 
brought by one who held fot a term of years, or for life, 
could never be turned into a writ of right; it being a rule, 
that an action upon the poſſeſſion, merely, ſhould never be 
turned into an action upon the right, nor > converſ . 
| NoTw1THSTANDING what was before ſaid, of a writ 
of entry being limited to the time to which a writ of mort- 


Brack. 324. 324. b. 5 Vid. ant. 33. Brac. 326.2. b. 


aunceſtor 


* 


zunceſtor was confined, there was a caſe, where, of neceſ. CHAP. vi. 
ity, and becauſe no other action could be had, this writ HENRY in. 
would lie beyond that period : as where one who held only 
for life, demiſed for a very long term, which exceeded the 
; period of a writ of mortaunceſtor; and then as he had not | 
| ſuch an intereſt as would entitle him to a writ 0 try 50 
mere right, he was allowed to try the entry by a jury; 
alſo was a tenant in fee, in the like circumſtances, hes 
could not count de uſu et expletiis, enden — ne- 
ceſſary in a writ of right *. 
ANOTHER limitation of this action was the TP | 
within which it was confined, | It never was allowed be- ; W 
yond three degrees; which were reckoned in this way. If 
the writ was of the kind we mentioned firſt, ad terminum - | 
qui preteriit, on the demandant's own demiſe, this was | 855 N 
one degree. If the tenant was ſaid to have his entry per | 
ſuch a one, that conſtituted two degrees. If the entry was | | 
PER ſuch a one, cui the land in queſtion was demiſed by 
ſome anceſtor of the demandant, this was in the third de- 
gree *. A writ of entry was not allowed beyond this, and 
the party muſt, in caſe his demiſe was further removed, 
have recourſe to a writ of right. It is ſtated by Bracton as 
a queſtion, whether the paſſing of land from an abbot to his 
F ſucceſſor was counted as a degree, in like manner as from 8 
N one heir to another; and he thought not: far though the 
b 
5 


2 — Es. A”, TS 


perſon was changed, yet the dignity and capacity, which 
was the principal eonſideration, remained the ſame 1. 


Y _» Brag, 326. b. | 7 Bratt 321. 
* Flcta, 360. 1 


CHAP. 


E RITTER — — re nn f—_ — 
A ͤ SIR C IT APE Poms. na —— 


FTP. y TS 4a Fans 5 
4 —_— — * "i * 


x . 


— — IEEE 


a> ERS LI —_—_ — PRESS CE IRWU REY _>—— 
5 —— = —— — — — 


F 


VVG 


. 
ö 


r eter arbor gt ⅛ ] Eo ie re Ss yt OE 4s 7 - - . 
5 R 5 E. CLIT e n 5 + & a Th 3 2 
' 


398 


HISTORY OF THE 


% 265i e = runs: 
we yy” 


Writ of Right in the Lord's Court—Proceſs in Real Afions 
 —Summons—Of Ein,. — De Malo Lecti.— Defauli.— 
Magnum Cape Marrant de Servitio Regi. Par vum Cape 
—Writ. of Duo Warranto—The Count. — Tender of the 
Demi-Mark—Defence—Of granting a View—Vouching 


10 Warranty Nature of Warranty Prof of Charters 


—IWarrantia Charte-—Of Pleading-—Of Prohibition;— 
Attachment ſur Prohibition-—Of Furiſdiftion-— Abatement 
of the Writ-—Pleas to the Perſfon—-Of Baftardy—Writ 


to the Ordinary—Of N inority— Excommunication—Par- | 


ceners—Pleas to the Action Non Tenure—Majus Ju. 
= KReleaſ.— Fine and Non Claim Perſonal Action. 
Attachmeni.— Execution of the Writ. 


CHAP. vn. 4 | | | ; 
3 Have gone through aſſiſes e wee which 


HENRY illi. 


went upon a poſſeſſory right, to recover a man's own ſeiſin, 


or that of his anceſtor; and alſo ſuits upon an entry; it 


remains only to ſpeak of an action for the recovery of a 
right and property grounded either upon a man's own ſei- 
ſin, or that of his anceſtor who did not die thereof ſeiſed; 
in which action, both the right of poſſeſſion and the right 
of property were determinable; and after judgment there- 
in, either upon the aſſiſe or duel, no recourſe could be had 


to any other remedy; the judgment being, that the de- 


mandant ſhould recover ſeiſin to him and his heirs quietly, 
as againſt the tenant and his heirs for ever *. 


Bract. 327. b. 32d, 
| Tux 
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Taz writ of right 2 the proceedings ere are CHAP. vn. 


treated more fully by Glanville than any other action; but 
this, as well as otMer branches of learning, had made great 
advances in improvement ſince the time of that writer: 


theſe are ſtated very minutely in the great authority by 


which we are ſo much aſſiſted in our enquiries during this 
reign; and we ſhould not fulfil our duty to the reader, if 
we withheld ſuch further information as can be derived 
from that ſource, on ſo important an article as the proceed- 
ing in a writ of right. Should the reader be a little retard- 
ed by ſometimes recurring to what has been before ſaid on 
the ſame ſubjeQ, it is to be hoped, that, on this, as on other 
occaſions, his patience'will be rewarded by the-new lights 
which he will thence receive, to ck him in _ nn 
progreſs of this Hiſtory. 

Tux writ of right to the lord's court ' underwent no 
change in its form and language, tho? that in the king's 
court had ſome few words inſerted which were not in it in 
Glanville's time. The words which mention the land to 
be held of the king in capite were probably added in conſe- 
quence of the proviſion of Magna Charta about precipes in 


HENRY ut. 


= 


Writ of richt 
in the lord's 
court. 


capite, with deſign to ſhew that the preſent was a proper 


ſubject for the king's court, and not within the prohibition 


of that act. The writ ran thus: Præcipe, c. quod, Scr. 


reddat, &c. tantum terre, quod clamat eſſe jus et haredita- 
tem ſuam, et tenere de nobis in capite; et unde queritur, 
guad, Wc. and-ſo.on, as in the old writ; only the return 
was coram juſtitiariis noftris apud Weſftmonafterium *, 

- SINCE the proviſion of Magna Charta about precipes in 
capite, writs of right were, of courſe, more generally 


brought in the lord's court, and from thence were removed 


to the county, and ſometimes to the ſuperior court. The 
removal to the county was allowed only when the lord was 
proved de recto * i e. — were the occaſions when 


» Vid. ant. 250. | v Brad. 328. b. 
this 


- CHAP. vn. 
Ly rw J 
HENRY III. 


| hear the cauſe, or no one was in court to hear it; in which 


view; if the tenant put himſelf on the great aſſiſe; all 


was a record), then the demandant prayed the judgment 
ol the court thereon ; and accordingly the tenant was com- 


twice, and if he did not then appear, and the ſummon 
was proved, the judgment of the court was, quod capiatu 


HISTORY OF THE 


this failure of juſtice might be ſaid to happen; as when 
the deforceant claimed to hold of a different lord from the 
demandant; when the real lord had no tourt, or refuſed to 


caſes, recourſe could not be had to the chief ſuperior lord, 
becauſe the writ directed particularly, hs Sc. non fecerit, 
VICECOMES Hoc faciat. Again, if a perſon who lived out 
of the lord's juriſdiction was called to warranty; if the de- 
forceant effoined himſelf de malo lecti out of the limits of 
his juriſdiction, where the four knights could not make the 


theſe, and an infinitude of other matters, were cauſes of 
removal, as producing a failure of juſtice. The method 
of proceeding in the lord's court was different in different 
places ; only in praying a view, vouching to warranty, and 
ſometimes in pleading, in waging duel, and in ſome other 
matters, the courſe of the king's court was obſerved. | 
WHEN the officer, or ſerjeant ſent by the ſheriff, had at- 
teſted in the county court, that there was a failure of juſtice} 
in the lord's court (and the officer's report in this point 


manded to be ſummoned to anſwer at the next county court; 
at which time they might either appear, or eſſoin them- 
ſelves. If the demandant appeared, but the tenant did not, 
then, upon the ſummoner atteſting the ſummons, he was 
proceeded againſt for the default, according to the cuſtom 
of different counties, either by caption of the land into the 
king's hands, or otherwiſe. The cuſtom in the county o 
Lancaſter, which is ſaid to have been approved by the fa- 
mous Pateſhull, was this: the tenant was ſummoned 


© Bract. 329. b. 
par UNE 


ku Gen 4 
hen parvum nampium on the land, in name of a diſtreſs, and CHAP. II. 


the e tenant was ſummoned a third time to appear at the third pug I. 
d to Bl county; if he did not then come, the judgment was, qu9d ca- 


nich piatur magnum nampium, that is, the averia and chattels, 
ord, louble the firſt, by way of afforcing the diſtreſs, and he was 
eit, ummoned a fourth time; when, if he did not come, there 
out was a capiatur terra into the king's hands, and a fifth ſum- 
de- nons; and if he appeared not, nor replevied the land, the 


s of lemandant bad judgment to recover ſeiſin by default e. 
the from this ſpecimen of the practice in the county of Lan- 
al alter, we are left to conjecture what was the nature cf 


s of that in other counties. 
cod WIL E the ſuit was in the county court, if a perſon 
rent ras vouched to warranty, that court could not ſummon the 


varrantor, but recourſe was had to the king's writ de war- 

ther rantid, which commanded the perſon to warrant the land 
n i queſtion in the county; et niſi fecerit, quod fit in ad- 

dat. witu fuſtitiariorum, Wc. ſo that, if the warrantor did 


** ut enter into the warranty in the county, day was given 
r ball the parties before the juſtices in itinere, where the 
nent bea of warranty was determined, and then the principal 
10. lit was remanded back to the county court, if the juſtices 


urt; b pleaſed; though, that, as well as the warranty, might, 
ems E gratid, if they pleaſed, be determined before them with- 


not, out any writ of pone 4. 

was Ir the tenant put himſelf upon the great aſſiſe, a day 
ſtom «2 given to the next county: and, in the mean time, be 
» the :7plicd for a writ of peace till the coming of the juſtices 
ty 0 * the next aſſiſe; which writ he was to obtain in perſon, 


kcauſe he was to make oath that he was tenant, and had 
put himſelf on the aſſiſe. The writ of peace, the prohi- 
tion to the ſheriff, that for ſummoning the knights, and 
tte aſſiſe, were much the ſame as in Glanville's time, both 

n the words and the practice of them; only the jurors 
"ere to appear coram j uſtitiariis ad primam aſſiſum, c. *. 


vum Bract. 330. 4 bid 3 iet 493% 331. b. 332. 
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| SHovL.D a ſuit be removed by Pod from the ſheriff; 
court to the. court above, in the interval, before the war- 
rantor appeared before the juſtices itinerant, there was, 
bowever, no mention of the warranty in the writ of pore; 
but after the uſual eſſoins and delays, the demandant count- 


ed afreſh, from the day on which the vouching was in the 


county; and ſo the tenant was obliged to vouch again, and 
the day en before the juſtices itinerant became 
void. 

A vRIT of pone was nat II on the prayer of 
the tenant, except for ſome ſpecial reaſon, which was to 
be expreſſed in the writ; as thus: Pone ad petitionem tenen- 


tis ed quid agit in partibus tranſmarinis, c. loquelam, que 


2ft, rc. If the tenant could not appear; if the deman- 
dant was related to, or a ſervant or friend to, the ſheriff; 
if he was very powerful in the county, or was ſheriff him- 
ſelf; all theſe were cauſes ſufficient to entitle the tenant to 
remove the ſuit. There were ſome caſes in which the de- 
mandant was obliged to remove the ſuit,” on account of the 


- privilege of the tenant; as where he was a Templar or 


Hoſpitaller, or of any other deſcription of perſons who had 
the privilege of anſwering to no ſuit, except coram rege, vel 


| ej us capitali ſuſtitiario. There were caſes of neceſſi ty, in 1 


which alſo the ſuit was to be removed; as where baſtardy 


or any thing elſe was objected, which the county could noi 


legally decide or try s. 

In the ſame manner were faith removed from the county 
and court baron to the juſtices in itinere. There was alſo 
another cauſe of removal from the county court. This was 
on account of a falſe judgment; in which caſe, likewiſe, the 
removal was by one. 5 

WHEN the ſuit was thus removed by pone, the tenant 


was to be ſummoned to appear. The ſummons of the 


tengnt is treated of by Glanville, Some few things may 


* BraQt, 332. © Ibid. | * thi: __.. 
'y Th. 


— 


r OY RO oO 


ENGLISH L AW. 


he added to render his account more fatisfaQtory, a8 well 


as to give a comparative view of proceſs in general, whe- 


ther in actions real, perſonal, or mixed. 
uz moſt common proceſs in uſe was the ſummons; 

and after that, in ſome caſes, there followed either a cap- 
tion into the king's hands for default, or an attachment, 
according to the nature of the action. Another proceſs 
was, what Bracton calls a command or precept of the king, 
without any other ſummons, quod fit coram eo reſponſurus, 
or facturus, &c. or that he ſhould have ſuch a one there, 
ad reſpondendum, or faciendum. There was another com- 
manding the ſheriff, 2d faciat venire, or qudd attachiet, 
or quod habeat corpus, or quod ita attachiet quod fit ſecurus 
habendi corpus, Many of theſe have been noticed in the 
foregoing account of proceedings. We ſhall now confine 


403 
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Proceſs in real 
Tions. 


ourſelves more particularly to the ſummons, which was 


the uſual proceſs in real actions, as well thoſe that were 
poliefory as thoſe that concerned the proprietas; and alſo 


in perſonal actions, i in matters of contract, or for an in- | 
L 1 


ju | 

A SUMMONS was either general, or ſpecial. There was 
a general ſummons before the eyre was held; this was to 
be in ſome very public place; and might be followed by 
eſſoins, to excuſe the abſence of thoſe who ought to attend. 


if a perſon did not appear, he would be in default, altho 


be was eſſoined upon the general ſummons . 


Wnar we have to ſay upon ſummons will be chiefly 
confined to this latter kind. It appears from Bracton, 


A ſpecial ſummons was in ſome particular action, to which 


Summons. 


that if the party could be found any where in the county, 


he might be ſummoned z tho' if the ſummoners could not 
find him at his own houſe, they needed only ſhew the ſum- 


. mons to ſome of his family, and not ſeek him further. If 
de had more houſes than one in the county, the ſummons 


i Bract. 333. 
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HISTORY OF THE 
was to be at that where he moſtly lived, or had the moſt 
ſubſtance: if he had no houſe nor demeſne, it was to be a; 
his fee. The ſummoners were to be at leaſt two in num. 
ber, who were to teſtify before the court that they had exe- 


cuted the ſummons. A ſummons ought always to be ſerved 
fifteen days before the day on which the party ſummoned 


was to appear: and if there were fewer days, the ſummons 


was illegal, unleſs in ſome particular caſes where diſpatch 
was required; z as when a church was vacant; when the 
parties were living in the county where the eyre was; or 
in caſes where merchants were concerned, who were enti- 
tled to what Bracton calls juſtitia pepoudrous. Again, on 
the other hand, ſometimes a longer time. was allowed for 
ſummoning ; as on account of a journey; and the time was 
lengthened according to the length of ſuch journey. But 
the common and legal ſummons, ſays BraQton, was fifteen 
days before the appearance k. 

A SUMMONS was illegal, if it was [mode only by one 


ſummoner; or by falſe ſummoners, and not by the ſheriff 


and his bailiffs. Again, if it was made when the tenant was 
beyond ſea or upon his. journey, or even cùm iter arripue- 
rit, when he was juſt ſet out; or if he was not found with- 
in the county, the ſummons was not binding“; for a man 
was not to accept a ſummons at all times and places, nor 


from every body, but only from thoſe who had a proper 


authority. 
WHEN the tenant appeared, he might object any of the 


above irregularities as an exception againſt the ſummons. 


If he did not appear at the day of the ſummons, and the 
ſheriff did not return the writ, recourſe muſt be had to 
another writ, that being now out of date; but if the ſhe- 


riff had returned the writ, then, on account of the tenant's 
default, if it was in a real action, his land was taken, as in 


HGlanuville 8 time: but the writ on this occaſion was now 


* BraQ, 733. b. 334. | 1 Ibid. 336. b. 
. „ ĩ / io 
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ENGLISH LAW. 
called magnum cape ; and if, after the firſt caption, he failed 
appearing at another day, he loſt his ſeiſin. There was 


another caption of the land by force of a writ that was 
called parvum cube; in all defaults after the firſt appear- 
ance the caption was made by parvum cape, which was the 


caſe in which Glanville ſays he could not replevy n. Thus, 


whereas in Glanville's time the caption was not till the 2= 


nant had been ſummoned three times, it was now after the 
firſt ſummons that the magnum cape iſſued. 

Ir a perſon was lawfully ſummoned and did not appear, 
he would be puniſhed as a defaulter, unleſs he could ſend 
a proper exeuſe or eſſoin. The law of eſſoins has already 
been mentioned; but it is treated ſo minutely by Bracton, 
and was of ſuch importance in the judicial proceedings of 
this period, that it deſerves to be re-conſidered. 

ONE principal excuſe for not appearing to a ſummons, 


was being in ſervitio regis. This, however », was not 


admitted as an excuſe if the party had been firſt ſummoned, 
becauſe he might have ſent his attorney to appear for him 
nor even then would it avail, if he could conveniently 
come himſelf, or ſend. But this is laid down as the ſtriCt- 


405 
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Of eſſoins. N 


neſs of law by Bracton, who admits that the king's plea- 


ſure ſnould prevail, notwithſtanding any of the above cir- 


eumſtances. The next eſſoins were what were called in 
Glanville's time, ex infirmitate veniendi, and ex infirmitate * 
e ;- which were now termed de malo veniendi, and 


de malo lecti. Beſides theſe, there were ſeveral others, that 
recurred leſs frequently; as a peregrination, or any re- 


ſtraint impoſed on a party; or if he was detained by ene- 


mies, or fell among thieves?; or was ſtopped by floods, 


a broken bridge, or tempeſt ; unleſs, indeed, it could be 


proved that he ſet out at an unſeaſonable time, or ſuffered 
thoſe impediments through want of proper caution and 
care on his part. Being impleaded in the king's court, 


Vid. ant. 114. n Bract. 336. b. © Vid. ant. 1 15. | * Bract. 337» 
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HENRY III. 


even, according to Bracton's opinion, being impleaded | in 
"me eccleſiaſtical court was a good excuſe. . | 

' A PERSON having any of the beforementioned excuſes 
ought to ſend one to make it for him. The form of mak. 


ing the eſſoin was to ſay, © that his principal, as he was 
coming to the court (if i it was the eſſoin de malo veniendi) 
was ſeized with an infirmity in the way from his houſe to 


the court, fo as not to be able to come either pro lucre or 
Pro damno, and that he was ready to ſhew this.” It was 
not now the practice, as it had been, for the eſſoniatot 


to give any ſurety for proving the truth of this, but credit 


was given to his verbal declaration ; though it ſeems, that 
in the caſe of barons, and other great perſons, who could 
better command a ſecurity, the law impoſed on them the 
burthen of finding pledges. In common caſes, therefore, 
the efſoniator gave his faith, that he would produce his prin- 
cipal at another day, to warrant the eſſoin, and prove it 
upon his oath. 


As in actions, fo in 4 3 a certain order was 


to be obſerved: thus, if a perſon was detained by ſome il. 


neſs, he would caſt the eſſoin de malo veniendi intra regnum, 
and this might be followed by that de malo lecti; after this, 
the party would not be permitted to remove himſelf eau 
regnum, ſo as to caſt the eſſoin de ultra mare. The eſſoin 
de ultra mare was of various kinds; namely, de ultra mar: 
Grærorum, and, de citra mare Græcorum. In the ſimple 
eſſoin de ultra mare, there was a delay of forty days at 
leaſt, and one ebb and one flood. If there was mention 
of any remote place, accompanied with ſome cauſe of ne- 
ceflary abſence, as a peregrination to St. Jago, or being 
with the army in Germany, or Spain, then a longer time 
was allowed, according as it ſhould feem renn. to the 


4 Vid. ant. 11g, 7 Brat. 337. b. 
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juſtices. The ſame diſcretion might be exerciſed by the CHAP. vn. 


kingdom; but they could never ſhorten the legal period of 
fifteen days. The eſſoin ultra mare Græcorum, was uſually 
in caſes of peregrination to the Holy Land. And here 


they made a diſtinction between a ſimplex peregrinatio, and 


a generale paſſagium. In the former, the time allowed was, 
at leaſt, a year and a day * : in the latter, the plea remain- 
ed fine die. This latter privilege was granted in favour of 
thoſe who were cruce /ignati ; and it ſeems to have been 
allowed in conſequence of a papal decree which declared, 


that till the death or aCtual return of ſuch perſons, all their 


property ſhould remain intire and untouched. 

IT was held, that a perſon might have the eſſoin de pere- 
grinatione ad Terram Sanfam, and afterwards that de ultra 
marez and then, when he returned, he might have that de 
malo veniendi, and afterwards that de male lecti: but if 


he had bad that de malo weniends, he could not, as was be- 


fore ſaid, recur to that de ultra mare; and if he had had 
that de ae ſimpliciter, he could not have that ad 


Terram Sandtam; the rule of efloins being, approximare 


poſſunt -regna, cam fuerint implacitati, elongare autem non. 
A perſon who was abſent upon a /implex peregrinatio, and 
ſtaid beyond the year and day, might have another forty 
days, and one flood and one ebb, by reaſon of the eſſoin ge 


ultra mare ſimpliciter; and if he till ſtaid, he might have 
fifteen days at leaſt, by an eſſoin de malo veniendi citra 
mare; and if a reaſonable cauſe could be ſhewed, the jul- 
tices, as we have before ſeen, might allow more. After 


this, if he did not appear, he would be in default. Indeed, 


when a perſon, by caſting. the eſſoin e malo veniendi, ad- 
| mitted himſelf to be on his road to the court, there would 


have been an abſurd contradiction i in allowing him to caſt 
e 378. bid. 339. 


another, 


— 


jultices, where the abſence was in ſome diſtant part of the HENRY III. 


CHAP. vn. 
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HISTORY: OT THE 
another, which expreſſed that he was out of the kingdom. 


The eſſoin de fervitio regis was likewiſe fometimes in regno, 


and ſometimes ultra mare; and this likewiſe was ſometimes 
followed by that de malo veniendi, and afterwards by 0 
de malo lecti u. 

TE eſſoin de ſervitio regis, which was more Sauen 
than any of them, being without any limitation of 
time, was not allowed in certain pleas. Thus, it was 
not allowed in an aſſiſe ultimæ preſentationis, for fear of 
the lapſe; nor in dower, becauſe of the conſideration due 


to a widow who had only a life-eſtate; nor, as ſome 
thought *, in the afiſa mortis anteceſſoris, in favour of the 


infant. It did not de jure lay for a perſon not immediately 
in the king's ſervice, though it was allowed de gratid, as 
was before faid ; nor for one conſtantly in the king's ſervice, 
unleſs while he was aCtually employed in ſome expedition: 
it did not lay for the attorney, as a perſon ſo engaged ſhould 
not be an attorney. Bracton repeatedly lays it down, that 
the king's warrant for this eſſoin ſhould never be granted 
but on. a reaſonable cauſe ; though, on the other hand, he 
is as explicit in declaring that, whatever might be the 
cauſe, the juſtices ſhould not * it, but wait the king's 
determination thereon. 

Fux eſſoin de malo veniendi implied that the party was 
taken ill on the road; and therefore, if the eſſoniator, 
upon interrogation, ſaid he left him ill at home, it would 
not be allowed: though a cafe might happen, where, of ne- 
ceſſity, it muſt be received; as if the party had been eſſoin- 


ed de mals lecti in ſome other action, and /anguor was ad- 


Judged, he muſt, under that return, confine himſelf to his 


| houſe; and therefore, when ſummoned in another action, 


and intitled to the eſſoin de mala veniendi, it muſt of neceſ- 


| fity be received, though he was actually in his own houſe. 
The confinement which the adjudication of /angror impoſed 


v» Bra®Qt. 338. b. * bid. 339. b. 


ENGLISH LAW. 


409 


on the party diſpenſed with the ſtrictneſs otherwiſe obſerved CHAP. vil. 


in this, and ſome other cafes”. 
HavinG: thus mentioned generally the 1 nature and 
effect of theſe eſſoins, it next follows, that we ſhould in- 


quire by whom and where they might be uſed. In the 
firſt place, no minor, when known to be ſuch, could eſſoin 


himſelf ; nor could a perſon of full age be effoined againſt 
him, eſpecially in an aſſiſe; for a perſon of full age, if pre- 


ſent, could ſay nothing to prevent the taking of the aſfiſe; 


though it ſhould ſeem as if he might be effoined in a ſuit 


CA = 
HENRY III. 


for land, of which he was firſt infeoffed himſelf. The 


' reaſon given by Bratton why a minor ſhould not be eſ- 
ſoined, is, becauſe he could not ſwear, nor warrant the 


eſſoin. No effoin lay for a diſſeiſor, for though he did not 


come, his bailiff might; nor for the bailiff. This rigid 


practice ſeems to be in odium ſpoliatoris®, who ought not 


to be indulged with a delay of fifteen days; though it lay 


for the demandant, who was the perſon ſpoiled. It did 


not lay for one committed corpus pro corpore in cuſtody to 


anſwer; nor for any one where the ſheriff was commanded 


qudd faciat eum venire, or qu2d habeat corpus ejus, if the 


proceſs had gone through the whole /olennitas attachiamen- 
torum ; but on the firſt day of attachment the party might 
have an eſſoin; for it was a general rule, that de jure an 
eſſoin might follow every ſummons, or attachment, where 
a plea depended; on the contrary, it was a "Ou ubi nul- 
lum placitum, ibi nullum efſonium. 

AN eſſoin did not lay for a perſon who had dani an 


attorney, unlefs they had by accident both effoined them- 


ſelves; nor for one who had already effoined himſelf, till he 
appeared; nor for one appealed de forcid ; nor in an appeal 


de pace, de plagis, or de roberid ; notwithſtanding which 
it is laid down by Bracton, that if ſuch perſons did not ap- 


pear, they would be excuſed by proper eſſoin. Sometimes 


Bd. 340. * Ibid. 340. 
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CHAP. vn. * ea ad lotion conſenſu partium fine gſonio; and 


HENRY UL 


in ſuch caſe, neither would be permitted to eſſoin. If a perſon, 
was ſeen in court before. the eſſdin was caſt, the. cfſoin 
would, nevertheleſs, be admitted. An effoin. would not lie, 

after a caption of land in manus regis for a default *. ; 
Ix a writ was againſt ſeveral who held in communi {im 
et pro indiuiſo, each might have an eſſoin de malo veniendi 


together on the ſame day, or one after another on diverſe 


days?, till each had had an eſſoin; and none ſhould have more 


chan one eſſoin till all had appeared together; ſo that thoſe 
who were eſſpined firſt, might have ſeveral appearances, 


and ſeveral days, till all appeared together: but an eſſoin 
was not allowed at every appearance, on account of the 
infinite delay this would occaſion. If the inheritance had 
been divided, and one was impleaded: alone for his part, 
and he declined anſwering without his participes, or parce- 
ners, and they. were ſummoned z each had one eſſoin be- 
fore appearance, but not viciſſim, till it was eſtabliſhed 


_ that they were participes, and then they eſſoĩned viciſim, 


as beforementioned. If the tenants to the writ were not 
participes, but held by different. rights, they could not 
eſſoin viciſſim, becauſe theſe were different pleas : the fame 


| Where they held pro diviſo. But huſband and wife might eſ- 


ſoin ſimi et viciſſim, like participes, on account of the intircty 
of their rights; 3 and if one made default, it affected them 
both, which was not the caſe even with participes . When 
all the parceners had appeared together, and it happened 
that one or more of them afterwards eſſoined himſelf, or a 
day was given to the parties, if preſent, they might recom- 


mence their eſſoins, as at the firſt day of ſummons. In 


like manner, if the writ contained more than one demand- 
ant, whether they were participer, or huſband and wife, 
they might effoin ſimul et viciſſim. 


> BraCt. 341. | Þ Simul et viciſim. © Bract. 341. 0 


Ir 
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Ir a demandant or tenant, not chuſing to. appear bim- CHAP. vn. 
| ſelf, appointed an attorney, then the eſſoin was to be made r Ul, 
. in the perſon of the attorney, and not in that of the prin- 
cipal, except, as will be ſeen hereafter, in the eſſoin de 
malo leis. Yet, if the attorney ſhould die, the principal 
] might eſſoin himſelf and his attorney de morte, as it was 
called; and he might remove his attorney and eſſoin him- 
| ſelf; but it was only in theſe two caſes that the party 
could caſt an eſſoin after appointing an attorney“. 
| Ir one or more perſons were vouched to warranty, before 
| appearance both voucher and vouchee might have an el- 
ſoin; and if the vouchers were more than one, they might 
eſſoin ſimul et viciſſim, as before mentioned; ſo if the tenants. 
were more than one ©. After the wager of duel, the cham- 
pion, as well as his principal, might eſſoin {mil et vicifſim. 

Tas time for making the eſſoin, was the firſt day, that 

is, on the return of the writ; and it was not ſufficient, 
ſays Bracton, if the eſſoin was made on the ſecond, third, 
or fourth day, yet, adds the ſame authority, the perſon 
ſummoned was to be expected till the fourth day, in caſe he 
| ſhould come, or ſend a meſſenger to excuſe his abſence, 
if he had ſuch matter to alledge as would conſtitute a gopd 
eſſoin: and if he had, and cauſed himſelf to be effoined even 
on the ſecond or third day, it ſeems, from Bracton, that 
| the eſſoin would be allowed, and a day would be given him 
by his efſoniator?' yet, at that day, if the demandant pleaſ- 
ed to proceed on the default, the court would allow him ſo 
to do; and if the tenant could alledge none of the excuſes 
abovementioned for his delay, he would loſe his ſeiſin. 

Tux eſſoin was to be made in open court, before the 
juſtices; nevertheleſs, if by miſtake it was made. before 
another, it was allowed a gratid, like the eſſoin caſt after 

che firſt day, as juſt mentioned; and the default would be 
ſaved, unleſs the demandant proceeded for judgment oa 


4 


8 Brad. 342. bid. 342. b. wid. 243. 
| | the 
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CHAP. vil. the default, when ſuch an efloin would be adjudged to be 
null and void. 
AN eſſoin might be had upon every appearance, and day 
given in court, whEther on praying a view, vouching to 
warranty, or on a day given ſpe bacts, as it was called, at 
the prayer of the parties, in order to compromiſe the mat- 
| | ter in diſpute, or for any other purpoſe*. | 
De mal: e&i. Tux eſſoin that occaſioned moſt diſcuſſion in the . 
a of real actions was that de mali lecti, which commonly 
followed immediately upon that de malo veniendi; for where 
a perſon, having been detained on the road by ſickneſs, and 
having caſt the eſſoin de malo veniendi, had found himſelf 
obliged to return home; the order of eſſoins, conformably 
with what was likely to be the real fact, led to the eſſoin 
de malo lecti. Upon this, it was uſual for the court to di- 
rect a view, to ſee whether it was, as they called it, a- 
lum tranſiens, or whether it was /anguor : if the former, 
then he had another day, at the diſtance of fifteen days at 
leaſt; if the latter, he had the ſpace of a year and a day. 
But the eſſoin de malo lecti did not, in all caſes, follow that 
de malo veniendi. It did not follow it, in a writ of entry; 
unleſs when the writ of entry was turned into a writ of 
right by the form of counting; ſo on the other hand, 
when a writ of right was by the form of counting turned 
into a writ of entry, and the tenant put himſelf upon a 
jurata, the eſſoin de malo lei would not be allowed: the 
ſame, if in a writ of right the counting was of an inheritance 
deſcending from a common ſtock to co- heirs; for this could 
not be determined by the duel, or great aſſiſe. For the ſame 
reaſon it was not allowed in a writ of right of dower; it 
being laid down as a general rule by Bracton, that where 
the duel, or great aſſiſe might follow; and as long as the 
duel, or great aſſiſe might be had; there, and ſo long, this 
eſſoin would lie; and that where, and when, either of thoſe 
trials could not be had, it did not lie r. 


f Bract. 344. t lbid, 344. b. 
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Tus ſeems to be a better rule than to ſay, that the eſ- CHAP. vn. 


ſoin de malo lecti lay in all writs of præcipe for though | 
it did lay in writs of right as long as they retained. their pri- 
mary nature; yet, as this might be changed by the form 


of counting, it became a leſs certain rule than the other. 


However, by one or the other of theſe rules it might eaſily 
be pronounced, whether both the eſſoins de malo veniendi 
and de mals lecti lay, and where only the former. 


Tus effoin de malo lecti would not lie, even in the ac- 
tions before-mentioned, for any of the following perſons. - 


Thus, it would not lie for a demandant, tho? he might have 


| that de malo veniendi; but his pledges would be exacted if 


he made default in appearing : nor for an attorney; tho, 


if an attorney was /anguidus, this was ſuch an inſurmount- 
able impediment, that it would, from neceſſity, be admitted 
25 an excuſe, but not till the fourth day. It would not lie 
for a warrantor, till he had entered into the warranty ; be- 
cauſe then he might put himſelf on the duel, or great aſſiſe. 
lt would not lie before the juſtitiarii itinerantes, fora perſon 


reſiding in the ſame county, becauſe he might appoint an 


attorney! ; nor, for the ſame reaſon, where the tenant 


lived in London *. Nor would it lie, where it was not 
preceded, mediately or immediately, by the eſſoin de malo 
veniendi ; but an eſſoin de malo lecti, ſo caſt, would be 


turned into that de malo veniendi, and would operate _ : 


as ſuch l. 

Trrs effoin ought to be made on the third day incluſively 
before the day given by the eſſoniator in the eſſoin de mals 
veniendi, and it ought to be caſt by two perſons, who were 
called, not eſſoniators, but nuntii, meſſengers z becauſe 
they were ſent to make an excuſe, ſays Bracton, and not to 
eſſoin; for they received no day, nor did they ſwear to have 


2 warrantor at a certain day to prove the efſoin. This diſ- 


MA. 346 b, * pid. 
bid. 349. b. . 1 
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HAP. vn. tinction between an effoniator and nuntius was very mate. 


HENRY 111. 


rial, and was known in other inſtances than this of the ef. 
ſoin de malo lechi. An eſſoniator muſt come from the par- 
ty; a nuntius, might come either from the party, or of his 
own head, to inform the court of any impediment that yre- 
vented the party's attendance ; and he would be heard ſo 
late as the fourth day, or later, down to the time of judg- 
ment on the default. It was by a nuntins, as well as by 
an eſſoniator, that many of the ee ee A excuſes 


for non- appearance uſed to be made. 


WHEN, therefore, the nuntius had delivered the excuſe 
the demandant had a writ de faciendo videre , directed to 
the ſheriff, to this effect: Mitte quatuor legales milites de cu. 


mitatu tuo apud villam, c. ad videndum utrùm infirmitaz, 


gua A. in curid noſtrd coram juſtitiariis noftris apud IW. 
efſoniavit ſe de malo lefti verſus N. de piacito terre, fit lan. 
guor vel non, Et fi fit languor, tunc ponat ei diem d die 
wiſts ſui in unum annum et unum diem apud Turrim Londi- 
ni, quad tunc fit ibi reſponſurus, vel ſu MAcientem pro ſe nit. 
tat reſponſalem. Et ſi non fit languor, tunc ponat ei diem co- 
ram juſlitiariis noftris apud W. &c, quod tunc fit ibi reſpon- 
ſurus, vel ſufficientem pro ſe mittat reſponſalem. Et dic 
quatuor militibus illis quad ſint coram iiſdem juſtitiariis, &c. 
ad terminum prædictum, ad teſtificandum viſum ſuum, el 
quem diem ei poſuerunt ; et habeas ibi nomina militum, c“. 


This writ was to be faithfully and literally executed by the 


ſheriff, and needs no other obſervation, except in that paſ- - 
ſage where a day is given at the Tower. Bracton ſays, this 


was done becauſe the conſtable was always preſent there to 


receive the appearance of parties, who perhaps had a day 
to appear, when no juſtices were ſitting on the bench at 
Weſtminſter. However, if it happened that the juſtices 
were * the party was {till to keep his day before the 


m Bract. 348. « Ibid. 36 1. © Ibid. 3 52. b. 
conſtable ; 


le; 
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conſtable 3 and the conſtable would give him & day; ei either 
before the jullices of the bench, or, if the pleas were ad- 


an before the juſtices itinerant, then at the eyre v. 
Ir the four knights, or any of them, failed to appear, to 


make certificate of their view, proceſs of attachment iſſued 
againſt them; for neither the view, nor certificate thereof, 
could be made by leſs than the four knights named; and 
therefore, if one of them died, a new writ _— for hav 
ſheriff to ſubſtitute another ?. | 

It was a rule, that after the eſſoin de malo 1:85 was re- 


ceived, the party ſhould not ſungere, as it was called, that 
iz, not ſtir abroad, much leſs appear in court, without hav- 


ing licentia ſurgendi. This licence was to be obtained by 
ſending ſome perſon to inform the juſtices, that the party 
eſvined had recovered his health. The ſtrictneſs with 
which the perſon eſſoined was to obſerve the eſſoin, as well 
beſore view as after judgment of languor was pronounced: 


HENRY III. 


is very ſingular. Bracton declares, that decinctus, et ine 


braccir, et diſcalceatus ſe tenere debet in lecto; yet he adds; 
alicubi poterit indui veflimentis fe voluerit : however, if he 
went out of his chamber, he was not to go out of his houſe, 
under pain, if found abroad, of being arreſted by the de- 
mandant, and of loſing his land as a defaulter in breaking 
his eſſoin. Such arreſt, indeed, ought properly to be 
made by the coroners, or ſome officer of the king's court. 
When the officer came with ſufficient teſtimony of other 
good and lawful men to prove that he had broken his 
elſoin, the party might endeavour to prove the contrary z 
be might ſay, quod cùm eſſet tali die apud talem licum et in 
leo, ſicut ille cui languor adjudicatus, et in pace domini re- 


gig, venit ibi i/e talis petens, Et neguiter, et IN FELONIA 


extraxit eum > domo ſud, et à lecto ſuo; & in roberid abſtu- 
lit ei tantum, contra pacem domini regis ; & fic Mert, Dc. 
Upon this, a proceeding would commence, as in an ap- 


? Pract. 332. 4 Ibid. 354. 


. oo, peal, 


* 
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CHAP. vil. peal, and the matter would be determined by the duel, or 
inquiſition; and according to the event of this trial, one 


of the parties would loſe for ever; the tenant, quia fult: 
ferrexerit ; the demandant, becauſe he maliciouſly drew the 
party eſſoined from his houſe; and as he meant to gain 
ſomething by that proceeding, it was but reaſonable, ſays 
Bracton, that he ſhould likewiſe be a loſer. If the tenant 
was arreſted in a manifeſt act of breaking his eſſoin, the 
demandant might tacitly wave the default in this, as in 
other caſes, by doing ſome act which ſhewed he did not 
mean to proceed on the default; as taking a day, prece 


Hartium, or the like 


ALTHOUGH before the \ view the party effoined might 
obtain licentia ſurgendi, yet afterwards, and when languir 


had been adjudged, he would be obliged to confine himſelf 


in the way above-mentioned, without any /icentia ſurgendi, 
the juſtices having no juriſdiction to grant it; for the day 


| now ſtood before the conftable, whoſe duty it was to remit 


the plea tb the juſtices . At the end of a year and a day, 


the party was to appear in perſon, or, if unable, he was to 


ſend a reſþonſalis : no efloin could now be had, that de na- 
lo lecti being the laſt. If he was ſtill unable to appear, 
there only remained for the juſtices to adjudge it morbus /o1- 
ticus, Whatever was done, the conſtable was to make a 


record thereof, and tranſmit it to the juſtices, and give 2 


day before them in banco. Thus ended the authority of 
the conſtable. If this eſſoin was made not in the king's 
but in the ſheriff's court, then, inſtead of the Tower of 
London, ſome caſtle, or other certain place, within the 


county, was appointed for the appearance at the end of a 


year and a day*. If the party did not keep the day ap- 
pointed by the four knights, his land was taken by par- 
vum cape, the ſame as if he had actually appeared, becauſe 


* Bradt. 358. * Ibid. 358. b. 


t Tbid. 363. 


the 
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| the return of the knights was as a record, which the party 


eſſoined was not permitted to deny. 


de malo ville ; which was, when the party had appeared, 


but was afterwards, before any anſwer to the ſuit, taken ill 
in the town where the court ſat, and was unable to attend. 
This, like the eſſoin de malo lecti, was ſignified, not by 


an eſſoniator but a nuntivs. The party was to ſend two 
different nuntii every day, for four days; on the fourth day 


the juſtices were to ſend four knights to the ſick perſon, 


to accept an attorney from him, and if he was not to be 


found he would be.in default, This eſſoin de malo ville did 5 


not lie in the county. court, nor before the juſtices aſſigned 


do take any aſſiſe, or jury, nor in any caſe where the N 


was not to be expected till the fourth day vu. 


We have ſeen what was the method of cating an effoin, | 


in order to ſave a default on the return of the writ of ſum- 


mons. We now come to ſpeak more particularly of de- 


faultr, and their conſequences. This, like moſt other ſub- 


ance we may attain à complete idea ob, this part of our 
ancient judicial proceedings. 

Ir the tenant ſent no eſſoin, nor 8 the firſt day, 
nor the ſecond, third, nor fourth; then, provided the de- 


mandant obtulit ſe on either of thoſe days before the fourth, 


the land would be taken into the king's hands; which cap- 


tion was not followed by any ſevere penalty : for if the te- 
nant appeared within fifteen days after the caption, and de- 
manded the land in court per plevinam, and if at the day 


given he could do away the default, the poſſeſſion would 
be reſtored, or, as Bracton calls it, reformed. It ſeems, 


that if the tenant failed to appear the firſt day, and the de- 


v Bact. 363. "Sl Vid, ant, 114. 


Defaults. 


jects, is handled very fully by Bracton, with whoſe aſſiſt- 
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THERE was another effoin, kick was 8 as 


anomalous, and not at all within the courfe and rule by 
which other effoins were governed. This was the eſſoin 
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2 Cape. 


both on the ſecond, one default was ſet againſt the other, 
and no advantage could be taken by the demandant ; and 


demandant appeared the firſt day, and the tenant not, and 
other . 


tenant might excuſe himſelf even after the four days, if the 
ground of his excuſe was ſuch an impediment as really pre- 


ſay that he was put under reſtraint, or impriſonment (pro- 


vent his ſending a meſſenger; that he was ſtopped by flood, 


| ſuch excuſe for not coming, the following entry was made: 


diem captionis ſcire facias juſtitiariis, &c. Et ſummoneas, 


| 
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appeared the day after, if he could not ſave his default, he 
| would loſe his ſeiſin. If neither appeared the firſt day, and 


ſo of the other days down to the fourth : the ſame, if the 


the tenant the ſecond, but the demandant not. If they 
both appeared. on the third, one default was ſet _ the 


Dunn the four favs, the en 5 tenant were 
allowed to ſhew excuſes for their non- appearance; and the 


vented his appearing, and he had ſent a meſſenger to notify 
it within the four days. The grounds of excuſe which the 
court would allow, were ſuch as the following: He might 


vided it was not on account of any crime); that he fell 
among robbers, who bound and detained him, ſo as to pre- 


ſnow, froſt, or tempeſt, by a broken bridge, or the loſs of 
a boat, if there was no other ſafe paſſage. 
Ir within the fourth day he neither came, nor ſent ſome 


A. obtulit ſe quarto die verſus B. de placito quad reddat ei lan- 

tum terre, c. Et B. non venit. Et ſummoneas, &c. Ju- 

dicium, &c. that the land ſhould be taken into the king's 
hands; upon which there iſſued the writ of Magnum Cape, 
as it was called, to this effect.: Cape in manum noſtran 
per viſum legalium hominum, &c. quam A. in curid, &. 
clamat ut jus ſuum verſus talem pro deſeftu ipſius B. Et 


Ec. prædictum B. quid fit coram iiſdem juſlitiariis, Et. 


Y Bract. 364. bv. 
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inde reſponſurus et aſlenſurus quare 1 non fuit coram tiſdem juſti- CH AP. vn. 
tiariis, c. ficut ſummonitus Fuit; or, as the caſe might be, HENKY m. 


| quare non obſervavit diem ſibi datum per tſſamatorem *, &c, 


The writ of magnum cape was the proceſs in all defaults 
before appearance in court ; or, what amounted to the ſame 


thing, before the appointment of an attorney. 


TE day of the caption ought to be indorſed, in der 
to ſhew the time of fifteen days, within which the land 
might be demanded by plevin. The demand of plevin was 
to be entered upon the roll in this manner: Talis petit per 
talem tali die terram ſuam per plevinam, que capta fuit in 
manum demini regis, per defaltam quam ſeeit verſus talem, 


coram juflitiariis noftris, tali die. Upon this no writ iſ- 


ſued, nor was any thing done, except directing the party 
to keep the day given him in the writ of caption. If this 


plevin, and acceptance of the day, was done by the tenant 


himſelf, it ſeemed to preclude him from denying any ſum- 
mons on the caption ; if by attorney, it was {till left open 
to him to deny both the firſt and ſecond ſummons. The 
effect of the caption was not to deprive the tenant of the 
occupation and uſe of the land; for if ſo, it would be ra- 
ther, ſays Bracton, a diſſeiſin than a diſtreſs: ſhould, 


therefore, a church become vacant in the mean ey the 


preſentation belonged to the tenant. 

AFTER this demand per plevinam, the land was not im- 
mediately replevied to the tenant before he appeared, but it 
was firſt ſeen whether the demandant would proceed on the 
cauſe of action, or on the default: if the former, it was a 


_ relinquiſhment of the default, which immediately became 
null, and the land was replevied * : if the latter, it was not 
replevied till he had ſaved his default; in which if he failed, 


the ſeiſin was adjudged to the demandant. 
z BraQ. 365. > Ibid."36s. b. 
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' Upon the ſummons in the magnum cape the tenant was 
ode no eſſoin, nor had he the dies rationabilis, as it was 


called, that is, the indulgence of fifteen days; becauſe, 


being in .contempt, he deſerved, according to Bracton, 
no more favour than in caſe of a diſſeiſin. The ſum- 
moners were to come, if neceſſary, to teſtify the ſum- 


mons. At the return of the magnum cape, if the tenant 


appeared, and the demandant made choice of proceeding 


on the default, the tenant might deny the ſummons (and 


ſometimes the eſſoins de malo veniendi and de malo lecti, if 
any); and if the ſummons was teſtified by the ſummoners on 
examination, he muſt wage his law thereof; and upon 


that another day would be given to make his law, and 
pledges likewiſe muſt be found. Upon the day appointed 


for making his law, an eſſoin lay for both parties b. If at 
length he made his law, he ſaved the default, but was ob- 
liged the ſame day to anſwer to the action, that no further 
delay might be added to the interval between waging and 
making law. If he failed in making his law, he loſt, and 


the demandant recovered ſeiſin of the land: further, the 
tenant, and, according to Bracton, the, pledges likewiſe 


were to be in miſericordid. 
Ir the tenant did not appear to the. magnum cape. on 


the firſt day, but on the ſecond, third, or fourth, and the 


demandant came the firſt day and demanded judgment of 


both defaults, the tenant was required to defend both; 
- unleſs he had precluded himſelf, with reſpect to the latter, 
by demanding plevin in perſon, as before mentioned; for 
if both were not removed, he would continue in default. 


Should the default not be ſaved in ſome of the aforeſaid 


| ways, judgment would be given for the demandant to re- 


cover ſeiſin of the land taken by the magnum cape®© ; upon 
which a writ of ei Nam habere facias would iſſue to this 


> Brad. 366. = Ibid. 366. b. 


effect: 
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effect: Scias guid A. in curia, &c. per confiulerationen iy. CHAP. iI. 
ria recuperavit ſeiſinam de tantd terre, Ac. ut de jure ſue, HEN ay — 
verſus B. per defaltam ipſius B. Idio tibi præcipimus quòd 
ipſi A. de prædictd terrd ſn ine dilatione ene Jeiſi nam 


habere facias, & r. 


Wurz the tenant had loſt in this manner by default, 
there M Il remained a remedy for him; for he might reco- 


ver in a writ of right at any time till the duel was waged, 


ef the tenant had put himſelf on the great aſſiſe. Some 
| thought it was open to him till the four knights were ſum- 


moned ; others, till the twelve were elected; but it was 
agreed; that no recovery could be had of land taken for 


default, after the twelve were elected. The tenant had a 
remedy likewiſe, if there had been any fraudulent contri- 


vance in the demandant to prevent his being ſummoned ; 


for when this was diſcovered, there would be neither a cap- 
tion, nor judginent for a default ; and if judgment was 
given, and any thing done thereon, it ſhould be revoked. 
The tenant might recover likewiſe, if judgment of ſeiſin 

had paſſed while he was abroad, and he had n-t been pre- 
vented, as before-mentioned, by the ſervice of a ſummons. 


Bratton aſks, by what writ he ſhould proceed in this laft 


caſe; for neither the juſtices nor demandant had been 
guilty of any irregularity, as the ſummoners teſtified the 


ſummons to have been lawfully made ? And he thought that 
the tenant might proceed by aſſiſe of novel diſſeiſin; for he 
was in effect unjuſtly dĩſſeiſed, tho by a judgment i in court, 
and the demandant, ſays Bracton, in his anfwer to the aſ- 
liſe , might call upon the king's court to warrant him; 


and 2 the court, which had been ſo deceived, would 


revoke and vacate the proceſs and judgment. 


As the judgment of ſeiſin miglit be vacated and revoked, 


ſo might the default be ſaved before ſuch Judgment Was 


paſſed ; and this i in various ways. 


4 Brac. 367. 
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Tun principal of theſe was, the excuſe which was be- 
fore mentioned when we were ſpeaking of eſſoins, namely, | 
a warrant that he was in the king's ſervice. This was ligni- 
fied by a writ to this effect. After reciting that he was in 


the king's ſervice, it went on: ideo vobis mandamus, quad 


propter abſentiam ſuam ad diem illum coram vobis non pona- 


tur in defaltam, nec in aliquo fit perdens, quia diem illum ti 


warrantizamus. A perſon might be protected by ſuch a 
writ de ſervitio regis for a certain term, as from ſuch a day 
to ſuch a day; and they uſed to be obtained not only to ſaye 


defaults in particular actions, but to ſave the default of ap- 


pearance on any general ſummons, as that to appear before 
the juſtices at their eyre. As the king's ſervice was a fuf- 
ficient warrant to diſpenſe with attendance in court; ſo was 
the being party to a ſuit in the ſuperior court a ſufficient ex- 
cuſe for not appearing in the county, court-baron, or other 


inferior court, and a writ uſed to iſſue to warrant him in 


ſuch abſence *. The juſtices of the bench might ſend a 
writ to the juſtices itinerant, informing them: that a party 
was attendant before them, and this would excuſe his ap- 


pearance in the eyre. The warrant de ſervitio regis could 


never be applied ſo as to enable the party making default 
to gain any thing, but merely to indemnify him for a loſi; 
nor could it ſuſpend a judgment many matter contra pacem 


regis, as outlawry or the ke. The other grounds upon 


which a tenant might get the judgment and execution 


revoked and vacated, were ſuch as have been before ſtated 


as ſufficĩent to ſave the default before judgment; ſuch as 


impriſonment, being abroad before the fſummons, and 


other matters, which ſhewed the abfence to be not volun- 
tary, but of neceſſity. 


Tux warrant de fervitio regis was liable to be contro- 
verted. It might be ſhewn, that the party was at another 


© Brat, 369. b. 


place | 
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place than that ſtated in the warrant; or, perhaps, even in CHAP. VII. ' 
court, but declining to enter an appearance at the time he WY 


was ſuppoſed by the writ to be in ſervitio regis. Bracton 
is of opinion, that ſuch matter might be objected againſt the 


writ; tho' he admits, as on a former occaſion, that if a 


repreſentation was made to the king, and he perſiſted in 
continuing the warrant de ſervitio, there was no remedy *. | 


BEFORE judgment of ſeiſin, a default might be done 


away by certain acts of the demandant which were con- 
{trued as an implied renunciation of the default; as if he 
accepted a dies amoris, or removed the plea, or caſt an eſ- 
ſoin. When therefore he took a dies amoris, it was uſually 
accompanied with a proteſtatiog, quod f amor ſe non capiat, 
ſalvus fit ei regreſſus ad defaltam. A default might be re- 


leaſed either by a principal, an attorney, or a warrantor. 
I nus far of defaults committed by the tenant. The 
law was nearly the ſame as to the demandant. Thus, if he 
made default and the tenant appeared, and the writ came, 


notwithſtanding the demandant might offer himſelf at the 
fourth day, the tenant would go quit, and the demandant 


would be in miſericordid. The'demandant had the ſame 


excuſes, which we have juſt ſhewn the tenant to have, to 


fave his default. If neither the demandant nor writ came 
at the firſt day, and the tenant had effoined himſelf, then“ 


altho' there was no authority for proceeding, yet Bracton 


 fays, he ſhould not be entirely abſolved, but dicatur ei qudd 


cat ficut venit : the ſame, if the demandant came, and nei- 


ther the writ nor tenant. But if the demandant and tenant 


both came, or either had effoined himſelf, and the writ did 


not come, yet ſtill alius dies ſhould be given the parties, 
and the demandant, or his effoniator, would be com- 


manded to cauſe the writ to be returned, as would likewiſe 


the ſheriff, _ if both n were preſent, and the 


* Bratt. 368. Vid. ant. cs” * Brat 369 „ Thid. 369. b. 


writ 
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CHAP. VII writ not returned, the tenant might demand the judg- 
ment of the court, whether he ought to anſwer without a 
writ z and then he would have r I, ons quetus recedat 
de brevi ills. 
Ix the writ was againſt more 3 one tenant, and one 
appeared, one caſt an eſſoin, and one made default, alius 
dies would be given to the two former; but the other was 
to be proceeded againſt by cape, taking, if he was one of 
ſeveral parceners, only his portion of the land. If the fame 
default happened where the demandants were parceners, ' 
then a writ would iſſue againſt the defaulter, ſummoning 
him ad ſequendum cum B. e C. participibus ſuis in placito 
guod eff inter A. B. C. petentes et D, Cc. et unde idem D. 
dicit qudd non vult iiſdem B. & C. reſpondere fine preditt 
A. c. If the defaulter did not appear at thè return of 
I this writ, nevertheleſs B. and C. might proceed, as for 
5 0 their part, if they pleaſed.. If huſband and wife were de- 
mandants, or tenants, they were not conſidered as participe:, 
= | but the ſame perſon; and the default of one, was the ſame 
* as the default of both. If they were tenants, and the wife 
* + ſaid her huſband was dead, the judgment of ſeiſin would be 
ſuſpended, though ſhe had no proof or ſecta to eſtabliſh 
the fact; and a day would be given for the wife to prove 
4 the death, and the demandant the life; and it ſeems from 
4 Bracton, the mere dictum of the wife was, in this caſe, held 
| ſuſſicient to throw the o7vs probandi on the demandant. 
Far vum cape, WE have before ſaid, that, upon a default, the caption 
of the land, or other thing in queſtion, was either by mag- 
num cape, or parvum cape. It will be proper to examine 
x; more particularly, when the one and when the other was 
4 | the proper remedy. Bracton lays it down as a general 
rule, that in all cafes where a perſon might deny a ſum- 
mons per legem, (which he might before appearance) 
whether in the king's court, in the county, or court baron, 


HLENKY III. 


ü Biact. 370. 
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there the caption ſhould be by the magnum — the CH AP. vu. 
ſame, where on default to a writ of pone for removing 'a r — 


plea from the county to the king's court, though the te- 
nant had in the county put himſelf on the great aſſiſe , and 
the four knights had been ſummoned, if the tenant made 
default to the writ of pore : ſo upon a removal from the 
court baron to the county, on account of the lord having 
de refto defeciſſe': ſo when all the pleas in banco were put 
ſine die, on account of the iter juftitiariorum, and were 
again re-fummoned; and ſo in all cafes of re-ſummons, ex- 
cept in the re· ſummons after a determination of baſtardy in 
the eccleſiaſtical court, where the proceſs was parvum cape; 
becauſe there remained nothing further but judgment to 


be paſſed, which was not the caſe in the former inſtances, 
in all which the party "might ce _ * obs non- 


ſummons. 
Ix a perſon had once appeared in court, and bad anode 
day, ſo as that he could not deny the day and ſummons per 


legem, or if he had done any thing that furniſhed a pre- 


ſumption of his having been ſummoned, as making an at- 
torney; in ſhort, Bracton lays it down generally, that 
where a perſon had once appeared in court, and then made 
default, the caption ſhould be by parvum cape. The 
diſtinction when the one or other of theſe writs ſhould be 
uſed, ſeems very extraordinary, as there is no difference in 
the forms given by Bratton; nor does there ſeem to be 
any in the effect. Indeed, the latter is ſpoken of very 
lightly by that writer : he barely ſays, if the party did not. 
come on the firſt day of the ſummons, on the parvum cape, 
he ſhould be expected till the fourth; and on the fourth, the 
ſeiſin ſhould be adjudged to the demandant; and the te- 
nant ſhould have ſuch recovery quale habere debebit ; as if 
he might recover in the ſame manner, as had been before 


* Bract. 370. b. 1 Ibid. 371. 


mentioned 
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CHAP. vn. mentioned in caſe of a magnum cape v. The whole of the 


HENRY IN. 


Writ of qus 
__ goarrants. 


learning which we have juſt been delivering reſpecting the 
mugnum cape, ſeems to have been _ Nenn to the 
paruum cape. 1 

Wx have been ſpeaking of tin proceſs by caption, as 
the regular proceſs in actions real: it was likewiſe uſed in 
ſome mixt actions; 'which were both in rem, and in perſs 
nam; where each party might be ſaid to be actor and 
reus, though, in form of law, he alone was actor who 
brought the writ; as where the inheritance was diviſible, 
either ratione rei, or ratione perſonarum, and one particeps 


brought a writ againſt another pro rationabili parte: ſo 


where land was in communt to perſons who were not co- 
heirs, and one brought a writ for a diviſion : ſo where a 
conteſt aroſe between neighbours for a boundary, and one 
brought a writ againſt the others pro rationabilibus diviſi. 


For if in either of theſe three actions, or in any ſimilar to 


them, a default happened, the proceſs was the ſame as in 
real actions. But where two actions were contained in one 
writ, one being in perſonam, the other in rem; as where a 
perſon was ſummoned to ſhew quo auarrunto he held ſuch 
land, and then the writ went on and ſaid quam dominus rer 
clamat efſe eſchetam fuam'; in this caſe, as there would ariſe 
an appearance of claim to two ſorts of proceſs, Bracton 
thought, contrary to the opinion of ſome others, he ſhould 
have that which carried moſt compulſion, namely, the pro- 
ceſs real by caption. Sometimes theſe twp matters uſed 
to be ſeparated; and then upon the writ which contained 
the quo warranio, or quo jure, the proceſs was attachment, | 
and not caption of the land“. | 
Ir may be here remarked, that by this ſimple writ of qu 
avarranto, or quo jure, nothing could be recovered; for it 


Vas merely to call upon the tenant to ſhew by what title or 


m BraQt, 371. b. * BraQi. 32. 


rrant 
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warrant he held; and if he held by none at nden 
10 title to the demandant; but the demandant having made 
this diſcovery, muſt reſort to another writ if he would re- 
cover the land v. This writ of quo warranto or qua jure, 
by which a man might be called upon to ſhew bis title, 


enabled a litigious perſon to diſturb the peace of any man's 


eſtate, whenever he pleaſed. How far the party, ſo called 
upon, was required to diſcloſe his title, does not appear. 
Bracton ſeems to ſpeak, as if it went no- farther than the 
title to poſſeſhon, and the general point, whether by deſcent 


or purchaſe; and he ſeems to conſider it as an ungracious 
and unhandſome proceeding, - From the inſtance given by 


Bracton, it may be collected, that this writ of IR lay 
only for the king a. 
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AFTER the effoins, and otdier 2 or at the Grit day of The count. 


the ſummons, in the writ of right, if the parties both appear- 
ed, the demandant was to propound his intentior, as it was 
called by Bracton, or count, and ſhew the form in which he 
meant to conteſt his claim. For this purpoſe, after the 


writ was read, the demandant or his advocate, in the pre- 


ſence of the juſtices on the bench was to declare himſelf to 
this effect: Hoc eſtendit uobis A. quid B. inj uſtè ei deforceat 
tantum terre cum pertinentiis in tali villd, et ide injuſſa, 


quad quidam anteceſſor ſuus nomine C. fuit inde veftitus et 


ſeiſitus in dominico ſus, ut de feeds et in jure, tempore Henrici 
REGIS AVI DOMINI REG1S, er TEMPORE REG1S Ricardi 
avunculi demini REG1S, or TBMPORE JOHANNIS REGIS 
PATRIS domini RRGIS, or TEMPORE HENRICI Yegrs gui 
nunc 6/7] capiendo inde explatia ad valentiam gquing; fotido- 
rum, ſicut in Bladis, pratis, redditibus et aliis exitibus lerræʒ 
et de prædicto C. deſcendit jus TERRE 1LLIUS, or as ſome 


expreſſed it DESCENDERE DEBUIT cuidam D. ut filio r 


? Brat, 372. b. from the canon-law, as Glanville 


4 Ibid, did the term peritis from the civil, 
* Eracton here borrows a term to figailY che count. 
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heredi; et de prædicto D. cuidam E. ut filio et bæredi, et d- 
predifto E. iſti A. qui nunc petit, ut filio et heredi. Et quad 
tale ft jus ſuum, offert difrationart per corpus talis liberi 
en ſui, vel alio mods, ſicut curia conſideravit. 


Cxxraix parts of the count are worthy obſervation, 
"Thus, we ſee, it was not ſufficient barely to ſay, peto tan. 


tam terram ut jus meum, | but this claim was to be ground. 
ed upon ſome ſuggeſtion that would demonſtrate it, and 


ſhew in what manner and by what degrees the jus ought 


to deſcend to the demandant. Again, as the object of a 
writ of right was to recover as well the jus poſſe efonis 23 
the jus proprietatis, upon the ſeiſin of a certain anceſtor, it 
was not enough to ſay that ſuch anceſtor was ſeiſed in 4. 
minico ſuo, ut de libero tenemento, only, but that he waz 
ſeiſed in dominico ſun, ut de fædo, which included in it the 


 liberum tenementum, and whole jus pofſefſjonis : nor ws 
it enough to ſay that he was ſeiſed in dominico ſuo, ut de 


feds, without adding et jure, which included in it the 
jus proprietatis. Nor would the concurrence of theſe two 
rights, thoſe of poſſeſſion and propriety, called droit droit, 
ſuffice, unleſs the anceſtor named held the land in domini: 


ſuo; for if“ it was in ſervitio only, he would fail, the writ 


of right being for a recovery in dominico; for the demandant 
counted on the ſeiſin of the anceſtor; and therefore the 


fame ſeiſin muſt be recovered which the anceſtor had. 


Again, it was not ſufficient that the anceſtor was ſeiſed in 
dominico ſuo, ut de firdo et jure, unleſs he added, that 
expletia cepit. For though a perſon may have @ /iberun 


tenementum and fedum without the expletia in a poſſeſſot)j 
action, as was before ſhewn in the aſſiſe of novel diſſeiſin 


and mortaunceſtor; yet the ſeiſin of the proprietas was re- 


quired not to be ſo momentary, but that there ſhould be 
time to take the explctia ; and therefore it was held, if there 


was no mention o expletia, the action would abate. Thus, 


7 Bratt. 372. b, 
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if in fact no expletia were taken, and the party had ſuf- CHAP. | vn. 
fered the time of bringing an aſſiſe of novel diſſeiſin or mort- — Shy 
aunceſtor to pals, 1 N ex writ of "Tights * ar 

have no recovery. a 

AGAIN, it was a "A a certain time ſhould: be | 

mentioned, that is, the time of ſome king, as tempore talis 

regis ; for a writ of right, like other writs, had a time of 
limitation. Thus in the time of Glanville * it was not to ex - 

ceed the time of Henry I. and now, by a late ſtatute, it vas 

not to exceed the time of king Henry II. the preſent king's: 

grandfather; the reaſon given for which was, that beyondthat 

period no one could ſucceed in making a proof, whatſo- 

ever right he might have: for a demandant could not make 

proof, ſays Bracton, but de viſu proprio, or that of his fa - 

ther, who enjoined him to teſtify the fact, if any conteſt, 

ſhould ariſe upon it; and if Bracton wrote towards the cloſe 

of this reign, the above period of limitation was perhaps as 

far as this ſort of proof could well reach. When, therefore, 

a demandant mentioned the ti time of r I. ba would _ 

for want of proof. 5 

Ir his anceſtor happened not to be ſeiſed in the time of Tender of the | 

the king mentioned in the writ, although he was ſeiſed in * 
another king's reign, yet the demandant might perhaps fail 

though this error, the ſame as if he had never been ſeiſed 

at all, But the iſſue to be tried by the great aſſiſe being, 

which of the parties had moſt right; the king's time did 

not properly come within the conſideration of the recogni- 

tors; and the right between the parties might be decided 

with juſtice in favour of the demandant, although he had 

failed in the time of ſeiſin mentioned in his count: when, 

therefore, the demandant had put himſelf on the great 

aſſiſe, and the tenant had ſuſpicion that the anceſtor was 

not really ſeiſed at the time mentioned in the count; as per- | 

haps he was not born, or was dead at the time; he uſed 

to pray that the time of ſeiſin might be inquired of by the 


* Vid. ant. 264. 
recognitors: 


X. 


| CHAP. . recognitors: and to obtain the favour of this extraordinary 
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dare de ſuo, as Bracton calls it; this being, probably, 2 


remnant of the old cuſtom of putting juſtice to ſale; an 
abuſe which was long permitted and made a gain of by our 
kings, and was at laſt provided againft by a clauſe in the 


famous chapter of the Great Charter. To prevent the te. 
nant taking advantage of an error in mentioning the time, 
che demandant was permitted to correct it, and ſpeak of the 
time of another king; and this was allowed in any ftate of 
the cauſe till the tenant had anfwered, and put himſelf on 
the great affife, or defended himſelf by duel ; but not after- 
wards could the queſtion of time be moved by the te- 


nant t. The ſeiſin was required to be tempore pacis; be- 
cauſe, during wars, like thoſe in the time of king John 


and the preſent king, many perſons were violently diſſeiſed, 
and afterwards, in time of peace, were reſtored to their 


own property. 


Wren' the count was thus founded, the Ae en 


Was to offer to prove it, as was before mentioned; which 
offer was ſometimes ſtated more fully: Offer? diſrationsr: 


* Vid. ant. 249. It is to be lamented 
that our author, who has opened to the 
modern reader ſo ma ny ſecrets of our 
old juriſpradence, ſhould be leſs ex- 
plicit on a point that has cauſed 
much difficulty amongſt lawyers. The 
tender of the demi-mark, 2s it was af- 
terwards called, is the practice here 
noticed; but this is done ſo ſhortly 
28 to throw no bes upon it; and, 
unhappily, the paſſage is ſo obſcured 
by the uſe of a word, and that a 
technical one, in two ſcnſes, that it 
is ditficult to make out any meaning 
at all. Having uſed the word men- 
tio to expreſs the naming of the 
time of ſeiſin in the writ, he after- 
wards uſes it to ſignify the moving 
the queſtion of ſeiſin by the tenant ; 


Dat aliguando tenen de ſus pro boberdi 
ment ione de tempore. Perhaps ſome 
reaſon might be given in thoſe times, 
to ſhew that the king might accep: 
this tender of money for a judicial 
grace, without violating Magn: 
Charta. This perhaps might be 
thought to ſtand on the ſame footing 
with the king's filver, which is fil 
given fro licentid concerdandi. Vit 
truth is, that the charter only aimed 
at flagrant and enormous partiality 
when obtained by corruption, and 
not at ſuch trifling payments as were 
made and accepted of courſe from 
every body, as a moderate recom 
pence to the officers of the court for 
their labour and atteadance. 
© BraQt., 373. 


per 
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per att talis liberi hominis ſui, et talis nomine, gui TIT pa- 
ratus eft diſrationare per corpus ſuum, ſicur ille gui hoc vidit, 


or de viſu patris ſui out pater ſuus cam gſſet agens in axtre» 
mis injunxit. in fide qud filius patri tenebatur, quod þ inde 


logui audiret (as before mentioned) gud inde teſlis eſſet ; et 
boc per corpus ſuum difrationare ficut illud quad pater ſuns 


 vidit et audivit, If any of the above circumſtances were 


omitted, and the proceeding had gone too far to correct 


the error, the demandant would loſe mann | 


his heirs for ever. 


ANOTHER material Mittin the — was, the Ang | 


the deſcent rom the anceſtor ſeiſed down to the demand- 


ant, This was plain and eaſy, when the deſcent was in 
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the right line; but when.it was neneſſary to go over to the 


tranſverſe, or collateral line, it became more difficult: 
then, inſtead of deducing it from father to ſon, a tranſition 
muſt be made in this way: Et quia idem talis obiit fine 
herede de ſe, revertebatur jus terre illius tali ut auunculs et 
heredi, c. And in this it was neceſſary to obſerve, that 
the flipes reſorted to did not exceed the time of limita - 
tion before mentioned. If a ſon died in the life-time of 
his father, it was the opinion of ſome, that he need not be 


mentioned in the deſcent ; but Bracton does not aſſent to 


this, laying it down as a reaſon, that no right deſcended to 
an heir from an anceſtor, unleſs by the death of ſome heir; 
and he thought that ſuch deceaſed heir ſhould be noticed 
in this way: 2u%d de tali antecefſore deſcendere debuit jus 
tali ut filio et hæredi, et de tali ei qui nunc petit * ut nepoti 
et heredi ; ſo that no chaſm would be left in the deſcent: for 
if that was allowed, then a ſon might be attainted of 
felony in his father's life, and, being left out of the com- 
putation of deſcent, the grandchildren would ſucceed im- 
mediately ; which, as Bracton ſays, would be inconvenient, 


t Brat. 374. 
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CHAP. vil, and againſt law.- However, when the eldeſt fon died in the 
Hare m. life of his father, leaving no children, but leaving brothers, 


HISTORY OF THE 


then it was not neceſſary to mention ſuch eldeſt ſon in the 
computation of the deſcent, though the right ought to de- 


| ſcend to him; as well becauſe the other brothers were a8 


near in degree to the ſeiſin of the father as the brother who 
died, as becauſe, upon his death, the eldeſt of the ſurviving 


brothers became next heir to the father; on which account 


the attainder of ſuch elder brother, in the life-time of the 
father, would not affect the other menen who were not 


| heirs to him during the father's life. 


WHERE. an abbot, prior, or other nomad hs 
ſued a writ. of right, in right of his church, grounded upon 
the ſeiſin of a predeceſſor, there was no need to count from 
one abbot to another, naming the intermediate ones; be- 
cauſe: the corporation remained the ſame, notwithſtanding 
the changes of the abbots". ' They therefore only ſaid, 
talis abbas, predeceſſor ſuus, fuit ſeiſitus, &c. If land was 
given to more than one jointly, the parties ſhould. all be 
named in the computation of the deſcent, thus: Et unde 
A. B. C. D. fuerunt ſeiſiti, &c. et ita quod- tales mortui 
fuerunt ſine herede de ſe, accreverunt eorum partes ſuperſli- 


tibus, et ita quod jus terre illius deſtendit hæredibus eormm, 


qui fuerunt ſuperſ/lites, ſcilicet talibus; et quia unus illorun, 
ſcilicet talis, obiit ſine hæ rede de ſe, a ee totum jus 5 
et de tali illi qui nunc petit, &c, 

Ir any one was omitted in the deſcent; if it EIT 
with one who never was in ſeiſin; if there was any error in 
the perſon, or the name of any one mentioned in the deſ- 


cent; if any of thoſe mentioned in the deſcent was a villain; 


in all theſe caſes, the action would _ and the mn 
ant 2 98 his ſuit *. | 


in Ibid. 375- 
Wurs 


bY Brad. 374. b. vid. ant. 397. 
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WHEN the count was thus exhibited, it 8 the CHAP. vit 


tenant to conſider what defence he could make. The firſt 
point to be conſidered was, whether the court had juriſdic- 
tion of the cauſe; next, whether the parties to the writ were 
proper 3 ; and then, whether the writ was liable to any ex- 
ception. The next conſideration was, whether the tenant 
held all the land demanded, or only part, and how much : 
to aſcertain this, the tenant might pray a view. When 
this was over, then the tenant was to anſwer to the merits 
of the cauſe, either by himſelf or attorney, unleſs there was 
ſome 2varrantor whom he ſhould like to ouch. The nature 
of vouching to warranty, and the anſwers the tenant might 
make, we ſhall defer for the preſent, till we have inquired 
2 little into the method of praying and — a view, and 
the caſes in which it was allowed v. 

A view might be had either by the party or by the j ju- 
rors. Of the latter, ſomething has already been ſaid in the 
aſſiſe of novel diſſeiſin. A view might be had alſo ſometimes 
in inquiſitions z and not only where it was a queſtion for the 


recovery of property, but alſo where it was intirely upon a 


fact, as in caſes of treſpaſs. What we have now to ſay, 
will be confined to @ view when prayed by the party, and 


granted for the purpoſe of enabling the court to paſs a cer- 
tainand preciſe judgment on the matter before them. In or- 


HENRY III. 
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der to underſtand this, we ſhall firſt ſpeak of caſes where a 


view was not allowed; then of thoſe where it was; _and 
laſtly, of the manner of making it. 


Ix a plea de proparte ſororum, if the demand of the 


rationabilis pars was by a writ of nuper obiit, that is, by 
ſtating that the demand was of a certain portion of the 
Inheritance, of which their common anceſtor /ately died 
ſeiſed ; the latter part of the allegation was conſtrued to 
wy the parcel of land ſo e as to 3 the 


7 Bract. * 


Vol. I. G g neceſſity 
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CH AP. vu. neceſſity of a view * ; but if land was demanded by a writ 
ney H Of right ut de proparte, then a view was allowed. For the 


fame reaſon a view was denied in dower, if brought for 
land of which the huſband obiit nuper ſeiſitut. If a manor 
vas demanded without the pertinentia, no view was al- 


lowed, a manor being ſufficiently defined by the name only: 


ſo if the demand was of the moiety of a manor undivided; 


becauſe the demandant being ignorant which moiety be- 


longed to the tenant, could not inform him of the particulars 
on taking the view. But if it was divided, and the perti- 
nentia were 8 there a view would be granted ; and, 
in any caſe, if the manor was undivided, he might have a 
view of the whole. A view was denied to an zntruder, if 

the thing i in which the intruſion was made, was ſpecified 
without the pertinentia; or if that was done, which was 
held to ſuperſede the need of a view, as before mentioned; 
eſpecially if the intruſion was ſo recent, as within a year 
or leſs. If a woman demanded dower of a manor, of which 
ſhe was ſpecially endowed, without naming the pertinentia, 
ſhe could not have dower ; ſo if ſhe. demanded tertiam 
fartem ; altho' ſhe could not aſcertain her third part, yet 


in this latter caſe, the tenant might have a view of the 


whole: however, if the woman replied that ſhe demanded | 


the third of that of which her huſband nuper obiit ſeiſitus, 


and that the tenant held the whole, no view would be allow- 


ed, for the reaſon above given. If the demand was made in 


an uncertain way, no view would be allowed; as demand- 
ing all the lands holden by the tenant in ſuch a vill over 
and above ten acres * : though here, as in a former caſe, 
he might have a view of the. whole. When a tenant bad 
had a view, no warrantor whom he introduced into the 


action could have it; the warrantor knowing by his charter 


what land he was to warrant, without the aſſiſtance of a 
view. | 


© Bradt. 376. b. 


4 Ibid. 377. 


ENGLISH xr 435 


Ir a view had been refuſed, or had not been prayed ; CHAP. VIE. 
yet when the duel was waged, and pledges given, the two ont 
champions might and ought to have a view, becauſe, by 
law, they were to fwear' de viſe ; a day therefore uſed to 
be given them for that purpoſe. After land had been taken 
into the king's hands by default, it was not ufual to allow 
2a view ; becauſe the tenant, when he demanded it back 
per plevinam, muſt have aſcertained it in the ſame manner 
as would be done by the demandant on a view: which, 
therefore, ſuperſeded the need of a view : however, for 

the ſame reaſon as was before given, the champions were 
to have a view after a default. 


| Is the demand was made not of land, but of ſome right, 
as a right of advowſon, of common, and the like; though 
theſe are inviſible in themſelves, yet as they are ifſuing out 
of land, the land to which they belonged might be aſcer- 
tained either by view, or what amounted to a view. In 
caſes of common it was ſufficient, if the place was viewed 

| by the jurors; and ſo it was in treſpaſs, and in waſte; for 
in a perſonal action a view might not be prayed by the 
party d. : 

A viEw could be had in the following caſes: of al 
lands demanded in a writ of right, or in any other writ 
in which the duel or the great aſſiſe might be had: in ſhort, 

it lay wherever a corporeal thing was demanded, that could 
not be otherwiſe aſcertained, either directly by the naming 
of it without any pertinentia, or indirectly by a deſcription, 
as in a nuper obiit before mentioned; or by ſpecifications that 

were adequate; as, quam talis warrantizavit ; talis tenet 
in eddem villa ; talem que capta fuit in manus domini regis ; 
talem quam talis tibi tradidit talem, de qua diſſeiſinam feciſti, 
talem quam tenes de dono talis. It lay of incorporcal things, 
as in a writ of 9 wmarranto; which writ, as has been be- 


— ys TW —_ w_— 2 
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CHAP. vi fore mentioned; was borh a in ann "6 perſonam. It 


might be had of land out of which a rent iflued, to which 
any one had common of paſture, or in reſpect of which ſuit 
of court was demanded. - In all theſe caſes, as well as the 
former, it might be had, unleſs the neceſſity was ſupetſeded 
by ſome ſort of 3 or ee that was n 
lent to it ©. 

IF the view was granted, the entry on the roll was to 


| this effect: A. petit verſus B. tuntam terram cum pertinen- 


tits, c. c. Et B. venit, et petit viſum de terrd, unde, 
Sc. And then there iſſued a writ to this effect, directed 
to the ſheriff : Pracipimus tibi, quod fine dilatione habere 
facias B. uiſum de tantd terra cum pertinentits in N. quan 
A. in curi4 noſtrd coram juſlitiariis naſtris apud W. clamat, 
ut jus ſuum, verſus prædictum B. Et dic quatuor militibus, ex 
iilis gui viſui illi interfuerint, quid ſint coram iiſdem juſti- 


tiariis noftris apud Waſtmonaſierium, tali die, &c. ad tefli- 
fcandum viſum illum; et habeas ibi nomina militum, et hic 


breve, &c. varying according to the form of the original 
writ; and then dies datus eft eiſdem, &'c: On the dies datus, 
the demandant and tenant might both caſt eſſbins; but 
whether they came or not, the ſheriff was to command 
the four knights to appear and teſtify their view; and 
when this was once done, the record of ſuch teſtification 
mult be abided by. If no view had been made, and the te- 
nant appeared, and ſhewed it, he might have another day. 


In making the view, the demandant ought to ſhew to the 


tenant, in all ways poſſible, the thing in demand, with its 
metes and bounds. 

IF the tenant objected, that the demandant had wy in 
view more or leſs than what was contained in the writ, 
an inquiſition of the country uſed to be made to find the 
truth *. The inquiſition ſometimes conſiſted of four, five, 


or fix perſons, whom the parties named, together with 


4 Ibid. 379. did. 379. b. 
certain 


8 Bract. 378. b. 
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certain of thoſe who had made the view. For this pur- on AP. vil. 


poſe the following ſpecial venire facias would iflue : Preci- 
pimus quad venire facias coram juſlitiarits noftris, &c. 

ſervientem talis, & attornatum ſuum, in loqueld que efl inter 
eundem A. &c. de tantd terrd, &c. Et ſimiliter cum eo B. 
C. D. E. ſuper quos prædicti tales ſe poſuerant, et præterea 


quatuor ex illis qui viſui interfuerint, quem prædictus A. at- 


torna!us petentis fecit tenenti ae prato, fc. ad certificandum 
prefatis juſlitiariic quid et quantum prati, Sc. idem at- 


ternatus poſuit in viſu, et unde idem tenen i fave non 


poſuit in viſu, niſi tantum, c. 


WHEN the tenant was thus e of the quantity of 


hand which the demandant claimed, he was better able to 
calculate his defence, whether to take it on himſelf by 
pleading any exception, or, if he had any warranty, to 
- vouch a warrantor to defend for him f. 

Ir the tenant had no good cauſe of exception, TORE 
dilatory or peremptory, and had any one to vouch, it 
would be ſafer to-vouch his warrantor to defend for him. 
This was to be done by the aid of the court, or not, accord- 
ing as the warrantor was, or was not, within the power of 
the tenant *. A clauſe of warranty was uſually inſerted in 
every charter, whether made on the occaſion of a donation, a 


fe, or exchange of any land or tenement : ſometimes a2 
warranty aroſe by reaſon of homage, without any charter 
at all, As a warranty was uſually made for the warrantor 
and his heirs to the donee and his heirs, the mutual tie | 


continued on the heirs in infinitum on both ſides; ſo it did 
on the aſſigns, and thoſe who were in loco heredum, as the 
chief lord, who came into ſeiſin by reaſon of eſcheat d. 


A tenant for life, as well as one in fee, and even one who 
held for term of years, might either youch or be vouched. 


A huſband might vouch his wife; and, in caſe of a gift 
Bract. 380. 1 Ibid. | k Ibid, 380. b. 


made 
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CHAP., vn. made by her to him before marriage, if he loſt, ſhe was 
| 1 2 bound in excambium : the ſame, if the wife was impleaded 
of land given to her before marriage by the huſband !. 
Ix a minor was vouched, the tenant was expected, at 
the time of vouching, to ſhew the deed containing the 
warranty. 'This was to take off the ſuſpicion of its being 
meant for delay, the vouching of minors being often re- 
ſorted to for no other purpoſe than that of delay. When 
the charter was ſhewn, and the queſtion was upon a ſer- 
vice, it was enquired, whether the minor's father, or any 
of his anceſtors, was ſeiſed of the ſervice anno et die qui 
fuit vi vus et mortuus : if he was, then the minor was im. 
mediately to enter into the warranty, but the plea between 
the demandant and him was to remain ine die till he was 
of age; for he was not obliged to anſwer, either to the 
warranty or the plea, till he was of age. But if the te- 
nant had been enfeoffed of the land in queſtion. during 
the minority, the minor was to anſwer both to the warranty 
and the plea: and in order to know this, an inquiſition 
would: be made, whether it was an inheritance by deſcent 
or by purchaſe. What is faid above of ſervices applied 
Alo to home. 
Nature of war- ,, THE obligation of warranty that wole from homage 
. 3 as was before ſaid, be proved without a deed. If 
the vouchee called for one, the tenant need only ſay, ( You 
« are bound to warranty, becauſe ego ſum inde homo tuus, 
and you have received my homage for this land, and are in 
« ſeiſin of my ſervice, and my father and his anceſtors ind: 
« fuerunt homines anteceſſorum tuorum ? of which he was to 
produce a ſufficient ſecta, or ſome one who was ready, if 
neceſſary, to prove it per corpus ſuum : and if, upon the 
_ denial of the vouchee, this was afterwards proved before 
the juſtices, they would adjudge him to enter into the 


5 Bradt. 331, 2B Wd obs; b. 


warranty. 
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warranty. Altho the tenant might at any time make the CHAP. vil. 
ſurrender of his tenement, yet the lord could not wave the | HENRY ill. 


homage, becauſe by ſuch means he might, at the expence 


of a ſmall ſervice, deprive the tenant of the claim of war- 


ranty which depended upon the doing of homage. Tf the 


warranty was grounded on a fine and cyrographum, It is 


made a doubt by Bracton, whether a minor ſhould not be 


bound to anſwer, though his anceſtor was not ſeiſed die er 
ann, as above mentioned. But of this more hereafter. 


A wARRANTY was ſometimes conceived ſo as to bind 
not only the perſon of the feoffor, but alſo a certain tene- 


ment. Thus in the deed of gift he might ſay, that he and 


his heirs would warrant the gift ex fali teneinenio quod tune 


tenet, to whomſoever that tenement might afterwards come; 
by virtue of which ſpecial warranty that tenement, in 


whatſoever hands, would be liable to go in excambium of 


the land warranted. But the law was ſo favourable to war- 


ranty, that, without ſuch expreſs ſpecification, land was 


held to be tacitly bound by a warranty; and therefore, if 


a warrantor at the time of making his warranty! had ſuf- 


ficient to make good his warranty, the land he then had be- 
came bound by the warranty; ; and even if it went into the 
hands of the chief lord, or of the king, by eſcheat, Brac- 
ton holds ® it to be liable to the N K quia res cum onere 


| tranſit ad quemeungue. 


Tae king, in point of law, was liable to warrant, the 


ſame as a common perſon; but he could not be vouched, 


becauſe no ſummons could iſſue againſt him: inſtead, 
therefore of vouching, the tenant ought to ſay, in the ſtile 
of a _remonſtrance, that Ine rege reſpondere non poteſt, ed 


quid habet chartam ſuam de donatione, per quam, fi amitteret, 
rex ei teneretur ad excambium. It ſeems, that ſuch reſpect 


was paid to the king's charter, that an allegation thereof 


was held ſufficient cauſe to delay the proceeding. To re- 


ati: Labuzt. e Brac. 382. 
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HENRY III. 


with all poſſible preciſion. 


HISTORY OF. THE 
medy this, it had been lately provided, that the king ſhould 


never be named in this way, unleſs where he was bound 


ad excambium *. 

IN vouching, the tenant ought te to name the warrantor 
Thus, if he was ſon as well as 
heir, he ſhould be called fon and heir. If many claimed 
to be heirs, they ſhould be vouched disjunctively, zalis vel 
zalis, whoever of them was heir. If the heir was in ventre, 
and the wife had prayed to be put into poſſeſſion nomine 
ventris, as ſeems to have been uſual, then the tenant was 
at liberty either to name the perſon who was apparent heir, 
or him in ventre, ſtating in all ſuch caſes the rw ground 
of ambiguity®. 

Ir a perſon was vouched who was in the power of the 
tenant, as a wife, children, or others under his authority, 


the tenant was not to have the aſſiſtance of the court; but 


if he did not produce the vouchee, he was to loſe his land. 
If the vouchee was not in the realm, he was not within 
the reach of the king's writ, and therefore it would be in 
vain to pray the aſſiſtance of the court; and if the tenant 


did not produce ſuch warrantor, he would loſe his land; 


but if the perſon vouched was in Ireland, the king's writ 
uſed to iſſue to the juſtices there *. If the vouchee reſided 


within the power of the king's writ, and he could not be 


produced without the court's aſſiſtance, then there iſſued 
a writ to this effect, addreſſed to the ſheriff : Summoneas 
per bonos ſummonitores A. quad fit coram juſtitiariis noftris, 
Sc. tali die ad warrantizandum B. tantum terre cum per- 
tinentiis in tali villa quam E. in eddem curid coram iiſdem 
Juſlitiariis, &c, clamat ut jus ſuum verſus prædictum B. 
n This proviſion is ſaid by Brac- 
ton to be made coram ipſe rege in de- 
dicatione abbatbiæ de Hayles in præ- 
ſentid novem epi coporum, et coram co- 
miete Richard? et aliis pluribus comiti- 
$v;, This, therefore, was an act of 


the legiflature, and is one of thoſe 
many ads of parliament which are 
now lott. The date of this proviſion 
is not mentioned. 
© Brac, 382. b. 
r Ibid. 395. b. 
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et unde idem B. in eadem curid nofira coram aan juſlitia- CHAP. vn. 
riis noftris vacant ipſum A. ad warrantizandum verſus Pe. HENRY Il. 


dium E. &&c. 


Tux writ of ſummons ad erent How * 
mention of the ſort of plea depending. If the warrantor 


was a minor, there was a writ of ſummons to the guardian 
to appear, and bring with him the heir. If an heir was 
vouched in reſpect of his mother's land, which was then 
in poſſeſſion of his father as tenant per legem Angliæ, the 
warranty was not deferred, but a writ iſſued to him, ex- 
preſſed either to hear the judgment of the court on the 
warranty, or to warrant together with the heir 9. 


AT the return of the ſummons, the demandant, tenant, 
and warrantor, might all eſſoin themſelves. If the deman- 


dant made default, and the tenant appeared, the tenant 


had judgment to go quit; if the tenant, then there was a 


capiatur in manus domini regis, as in common caſes. If the 
demandant and tenant both appeared, and the warrantor 
made default, then a writ of capias ad valentiam iſſued to 


take as much land of the warrantor, as was equal to the 


value of the land in queſtion. If the land of the warrantor 
vas in another county, the ſheriff of that county could not 
judge of the value of the land in queſtion: to aſcertain 


this, therefore, a writ firſt ifſued to the ſheriff of the firſt 
county, commanding him by the oaths of twelve men of 


the vicinage quod extendi faciat, et appretiari, the land in 
queſtion ; upon the return of which extent, they grounded 
a writ of cape ad valentiam to the ſheriff in the foreign 
county. If a guardian made default, the cape ad vulen- 
tiam iſſued againſt the lands of the minor: if either the 


| tenant per /egem Anglie or the heir made default, the cape 
ad valentiam went againſt the maternal. inheritance in the 


poſſeſſion of the tenant per /egem. If there was more than 


rag. 383. b. | © Ibid. 384. 
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HISTORY OF THE 


CHAP. VII. one warrantor, as in the caſe of parceners, the cape ad va. 
SEE” . Jentiam iflued againſt all rateably ; though if ſome appeared, 


they did not ſuffer by the default of the > others, 155 were 
proceeded againſt ſeparately ß. 

Tux writ of cape ad valentiam contained in it 1 ikewiſe 
2 ſummons ; and if the warrantor after che caption did 
not appear to this ſummons neither the firſt, ſecond, third, 
nor fourth day, and the demandant and tenant both appear. 
ed, the former againſt the latter, and the latter againſt the 
warrantor, then judgment was given that the demandant 
ſhould recover * the land againſt the tenant, by default of 
the tenant, and the tenant an excambium ad valentiam out 
of the land of the warrantor: Upon this there iſſued a 
writ for the demandant, commanding the ſheriff d hu. 
bere facias ſei nam; and another for the tenant de excambis 
againſt the warrantor *; which latter was preceded by a 
writ of extent, if the land was in another county, as in 
the caſe of the cape ud valentiam before mentioned. If 


the warrantor had appeared, and afterwards made default, 


then there iſſued a cape ad valentiam, Which was a parvum 
zape; and if he failed to appear to the ſummons therein 
contained, the demandant had judgment againſt the tenant 


by default, and the tenant ad valentiam againſt the war- 


rantor, as in the former caſe: and ſo of the perſon or 
perſons making default, if the warrantor was more than 
one perſon; though if huſband and wife were ſummoned, 


and one made default, it was the ſame as if both had ſo 


done, whether before appearance or after. If the warran- 
tor afterwards appeared, but had no ſufficient excuſe to ſave 


his default in not appearing at the firſt, ſecond, third, or 


fourth day, then, in like manner as in the former caſes, the 
nd had Judgment 1 the tenant, and the tenant 


1 "hat 385. | Hetenti Pear Tk ad walentian. 
© Recuperat terram ſuam verſus B, Brack. 387. b. | 
defaltam B. et B. in miſericordia, * Bract. 386. 


et habeat de terra ipſius C. in locs com- 


n | | over 


cr 
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over againſt the warrantor for an axcambium-ad valen#iam; e1 HA v. vn. 
upon which iſſued writs of babere  facias ſeifinam for oy —— 
Tr 


parties J. V. 


Ir the aa and warrantor appeared and olfeied | 
- themſelves, and the tenant was abſent ; then, if he had not 


entered into the warranty, he fatim recedat quietus de war- 
rantid, and a parvum cape would iflue for the land in 


queſtion; and if upon the return thereof the tenant did not 


appear, Or could not fave his default, he would loſe his ſei- 
fn. If the demandant made default, and the tenant and 
warrantor appeared and offered themſelves, they both re- 
cedant quieti de brevi itlo. When a perſon was vouched, 
who had no land in fee that might be taken i into the king's 
hands, or by which he might be diſtrained, then a writ iſ- 
ſued to the ſheriff , quod habeat corpus, to take the body. 
WHEN the demandant, tenant, and warrantor all ap- 


peared 1 in court, the warrantor either entered into the war- 
ranty, or contended that he was not bound to warrant. 


If he voluntarily did the former, the original ſuit then pro- 
ceeded between the demandant and warrantor, and the te- 


nant might leave the court, till the plea between them was 


determined. The demandant was therefore to propound 
his count to the warrantor, in the ſame manner as he be- 


fore had to the tenant, to which he was to anſwer, and 


defend the demandant's right by the duel, or great aſliſe, 


unleſs he could plead ſome exception, or had a warrantor, 
whom he in his turn might call to defend him; and thus 


they might go on, one warrantor vouching another, till 


none was left to be vouched : and if the laſt warrantor loſt, 


either by default or by judgment, he would be liable ad ex- 


cambium, and ſo on from hand to hand to the tenant. 


Ir the warrantors were C. D. and E. and E. had no- 
thing where with an excambium could be made, and all the 


Y Era. 386, b. wis. 385. 


others 


HENRY II. 


ET 3 
e * ” 


— ä kf I OE” "I: O95 cn ey ts Pc rr 
— ——— rt N I n CCC "I 
. N — = — 


— 
<a 


— — Pao ————ů 


Irre 
+ = oral (Oe wary I 


ee a oc 


— * — 2 —— * N 2 + £4 he" 
ET oe — TE EE nr 


Dr noo oC T1 
—— — .. ... 


0 
fa 
71 | 


— —— — — — 
— — cena 


HISTORY OF THE 


| CHAP. VII, others had ſufficient, Bracton A it hard that che te- 


according to the priority of their feoffment. 


8 nant ſhould go without an excambium ; and therefore, in his 


opinion, it appeared equitable that D. ſhould, notwithſtand. 


ing, recompenſe C. and wait for better times, when E. could 


do the ſame by him; ſo that the writ of ſeiſin would run: 
Et quis E. nibil habet unde excambium facere poſſit iph D. 


deo de terris ipſius D. in balliud tud eidem C. ercambium 
dd valentiam prædictæ terra, fine dilatione habere facias, 


donec idem E. aliquid habeat unde excambium facere potefl, 
et illud idem excambium fine dilatione habere facias predifs 
B. &'c. the ſame was alſo done, if any of the intermediate 
warrantors were unable to make an excambium. If the 
laſt warrantor could ſatisfy only in part, the remainder 
was to be ſupplied by the intermediate warrantors, obſery. 
ing the order in which they were youched. ND 

Ir a perſon had infeoffed ſeyeral, at different times, and 
was vouched by them all, and loſt, without having ſuffici- 
ent to make an excambjum to each, they were to be ſatisfied 
This is ſup- 
poling that judgments were given in all the pleas in one 
day; for if they were at different times *, thoſe who had 
the firſt judgment ſhould be preferred; and if they exhauſt⸗ 


ed the property of the warrantor, thoſe who came after, 


ſays Bracton, muſt wait for better times; for the warrantor, 
if he had nothing, was not therefore diſcharged: but any 
thing which might afterwards come to him by deſcent from 
the anceſtor, by reaſon of whoſe warranty he was vouched, 
would be liable to be taken in excambium. | 
SHOULD the perſon vouched, inſtead. of entering volun- 
tarily into the warranty, contend that he was not liable to 


be called upon, it lay with the tenant to make out the title 
by which he vouched. 


Brac. 388. 


Tur 
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Tas grounds upon which warranty might be founded CHAP. VII. 
have already been conſidered in part; to thoſe may be add- — my 


ed the following : One great ground of warranty was a 
common gift of land by the words do or ded; ; for it is laid 


down by Bracton, that, in all charters de fmplici donatione, 


the tenant was intitled to a warranty from the donor and 
his heirs, unleſs ſome clauſe was inſerted, ſpecially declar- 
ing that the donor or his heirs ſhould not be bound to war- 
ranty, or to make an excambium. A charter of confirma- 
tion, if it contained the word do, as it uſually did, do et 


confirmo, in like manner bound to warranty; becauſe it 


vas in effect a ſimplex donatio, as well as a confirmation, . 
Many were the exceptions which might be ſtated by the 

perſon vouched to ſhew he was not bound to warrant. In 

the firſt place, he might avail himſelf of any error in the 


writ of warranty; but he could not have a view. If the 


warranty was grounded upon a charter, he might ſhew 
that the charter had ſuch defects, as to be of no validity 
in law; of which more will be faid hereafter. If no ex- 
ception lay to the charter, he might except to the gift. 
Thus he might ſay, that the donee had not ſeiſin in the life 


of the donor©; that the donor was never ſeiſed; that 


the tenant was not heir to the feoffee; that he was not ſuch 


an heir as is deſcribed in the original gift; that he was one 


of thoſe perſons who were expreſsly excepted in the war- 
ranty. | 
A WARRANTY was with reaſon held not to bind RPO 
ſon to defend the feoffee againſt the feoffee's own tenant, 
but only againſt ſtrangers who might claim any right be- 


fore the firſt feoffment. If a perſon had recovered an ex. 


cambium, where he had loſt upon an act of his * and 


Sometimes there was a 1 ſpecial make excambium, 

charter, exprefling that the donor, d Brat, 389. b. 
notwithſtanding the homage, ſhould © Ibid. 390. 
not be bound to warranty, or to 1 


had 
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CHAP. vn. had vo lawful title to recover againſt bis fcoffor, kts 


nave d foregoing-caſe, the ſeoffor had a ſpecial. writ. to obtain re. | 


eds, and omitted to vouch the tenant in fee to defend; in 


ſtitution of the land fo; wrongfully Tecovered®, Where a 
warranty was extended to the heirs and aſſigns, the aſſigns 


had an option, whether they would vouch the feoffee or the 


firſt feoffar*.' 

Ix the warrantor happened to die, the principal action 
was not abated, as it was by the death of either the de- 
mandant or tenant; but the warranty was ſuſpended for 
a time, as in the caſe of a minor. We have before ſeen, 
that where the anceſtor died ſeiſed in fee, the minor was 
bound to anſwer the warranty; and Bracton lays it down 


poſitively, that if in ſupport of the warranty the tenant 


produced a cyrographum, or fine, made by the warrantor 
to the tenant, the warrantor was obliged to anſwer though 
a minor; although he need not anſwer if it was grounded 
on 2 common charter, on homage, or on ſervice done. 
But yet, as to the demandant, he ſhould have his privi- 


lege not to anſwer till he was of age; unleſs, -indeed, 
where his anceſtor did not die ſeiſed in fee*. If the war: 
rantor died at any time before judgment paſſed between 


him and the demandant, the plea did not abate, but the 
heir of the warrantor, whether a minor or not, was to be 
vouched; and if the warrantor had loſt by judgment, but 
had not made an excambium, and died, the heir was to 
make the excambium without any other writ being ſued*. 
THERE were inſtances where a perſon might enter into 
a warranty, though he was not vouched. This was not 


in defence of the tenant's right, but of his own: as if 2 | 


perſon was tenant for life, or in dower of land which was 
to revert to the tenant in fee, and the tenant in fee per- 
ceived that ſuch tenant permitted himſelf to be implead- 


c Ibid. 392. 


© Bract. 391. b. : 
* Ibid. 392. b. 


- FT bid. 391. 
ſuch 
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ſuch caſe, the reyerſioner, ſeeing the danger his title was CHAP. vn. 

in, might appear unvouched, and enter into the | > ai 
to defend his own right. It was conſidered as the x ous of 
every tenant for life, it impleaded. for wy land he "Wir to 
vouch his warrantor to defend. 

WHEN the perſon voucbed 0 e the — 
was adjudged to enter into the warranty, the demandant 
was to recommence the principal. action againſt him, pro- 
pounding his count, as againſt the tenant, with the additions 
which the change of perſons and circumſtances required; 

as quod injuſſè intrat in warrantiam, quia terra de qua 

a oft jus ſuum, quiq talis anteceſſor ſuus, &c. The 
plea therefore went on between the demandant and war- 
rantor; and this was the time for the warrantor to vouch 
over any perſon to warrant him; upon which a ſummons 
ad warrantizandum would iſſue ſimilar to that beforemen- 

| tioned. If he had none to vouch, or choſe to vouch none, 
then he either defended the right and ſeiſin of the demand- 
ant per corpus liberi hominis, or put himſelf upon the great 
aſſiſe, unleſs he had any exception to plead. Of theſe, 

5 ſome were common both to the tenant and warrantor; ſome 

. belonged only to the tenant, and ſome only to the war- 
rantor. No exceptions that had been made by the tenant, 

and over-ruled, nor any which he had waived, could be 

pleaded by the warrantor*, If the warrantor ſucceeded 
either in his defence per duellum, or by the great affiſe, or 
in any exception he propoſed, the tenant remained in his 

ſeiſin, and the demandant was in miſericordid : if he failed 
in either, the tenant loſt his ſeiſin, and the warrantor, as 
before mentioned, was bound ad excambium. 

RESPECTING the excambium, or recompence in value, it 
is clearly and repeatedly laid down by Bracton, that no 
more could be demanded than the warrantor poſſeſſed by 
deſcent from the original warrantor ; ſo that property ex 
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i BraR. 393. b. * Ibid. 394. 
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CHA. Mk, parte maternd was not liable to make good a warranty ex 
— parte paternd, and vice verſd. In no caſe, was land 

Hengy mn. Parte paternd, an vice verſd. no caſe, was land taken by 
| purchaſe at all liable”; nor was a perſon bound to warranty 


beyond the value of the land at the time of the donation. 
Judgment for the excambium, with the writ of ſeiſin, and, 


where neceſſary, that of extent, have already been con- 


- BerokE we diſmiſs the ſubje& of warranty, it will be 


proper to conſider two points, which were very intimately 


connected with it: theſe are the manner of proving a 
charter, and the proceeding by warrantia charte. If a 


charter was produced, and the perſon vouched denied the 


writing, the ſeal, and the gift, then the perſon producing it 
might maintain the gift to be Jawful, and the charter to be 
valid; and, inde ponit ſe ſuper patriam, et tefles in charts 


nominatot. Upon this, a writ iſſued to the ſheriff, com- 


manding him to ſummon A. B. C. tefles in chartd nomina- 
tos quam D. in curid nofira coram juſtitiariis noftris proſert, 
Sc. et preterea duodecim tam milites quam alios legales, &. 
ad recognoſcendum ſuper ſacramentum ſuum, fi prædictus, 
c. n. If the witneſſes lived in different counties, different 
writs iſſued ; but the milites always came from the county 
where the land lay. Ex 05 1 
SUPPOSE the writing and ſeal were admitted, but the 


validity of the charter was ' queſtioned, becauſe made 


while the donor was non ſane mentis, or under age; or 


becauſe extorted from him by force and fear while under 


eſtraint; or becauſe obtained through deceit, being a fe- 
offment in fee, when a term only was intended to be grant- 
ed; in all theſe caſes, it lay upon the perſon producing 
the charter to prove the contrary. Sometimes the inqui- 
fition was made by the witneſſes alone, and ſometimes by 
ſtrangers without the witneſſes, according as the parties 


1 Brat 394. b. n Bract. 396. 
| chole. 
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of theſe inquiſitions were to be taken before the juſtices of 
the court where the ſuit depended; ſome before the ſheriff, 
and the cuftodes Placitorum coronæ. If the witneſſes and re- 
cognitors did not appear in court at the day, another writ 


iſſued to the ſheriff, beginning thus: Bene recalimus ALIAS 
tibi præcipiſſe quod, Sc. and concluding with this injunc- 


tion and caution : Et ita te habeas in hoc negotio, ne nos ad 


te graviter capere debeamus v. The writ of venire always 


{tated the iſſue which was to be tried, and was, therefore, 


as various as the matter which might become the ſubject 
bl ſuch inquiry. | 


WHEN the witneſſes and recognitors appeared in court, 
the witneſſes having taken their oath, declared that they 


vere preſent when the gift was made, and that the charter 


of donation was read and heard, homage accepted, and 
ſeiſin lawfully given to the donee in their preſence, . with 
all due ſolemnity. Upon this the charter was pronounced 
to be valid, and the gift good in law. If they ſaid, they had 
only heard that ſuch a charter was made, and homage ac- 


cepted, but were actually preſent when ſeiſin was given, 


and the donee entered ; this alſo was held ſufficient to 


prove the gift good: and if they ſaid, they were preſent 


at all the other circumſtances, but they knew nothing of 
the ſeifin, then the charter was proved, but the gift was in- 
valid. If, ſays Bracton, the witneſſes ſaid they were pre- 
ſent at the making of a note or memorandum to which 
both parties aſſented, this was held ſufficient to prove the 
charter, though they were not preſent at the writing or 
ſigning of it, 


Ir all the witneſſes were dead, or out of the realm, ſo 


that none ic appeared | to give teſtimony to the truth of the 


* Brac. PI be. .-  * hl 299 
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the writ directing that they ſhould view the land. Some T a. 
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CHAP. VII. charter; then, of neceſſity, as in other caſes, recourſe muſt 
CLAP 
HENRY III. 


be had ad patriam d. 

Ver Bracton ſays, that a charter might be proved in 
other ways than per teftes et ßer patriam. The ſeal 
might be compared with another feal of the ſame perſon, 
which had been produced and proved in court, or acknow- 


| ledgedby him. If, upon compariſon of the ſeals, there ap- 
_ peared an agreement between them, this amounted to a 


proof of the deed, unlefs the charter carried upon the face 
of it ſome circumſtances of manifeſt ſuſpicion; as raſure 
in any part which contained the fact of the charter; for as 


to that which contained the law of it, that, as in writs, was 


not ſo material; for ura, ſays Bracton, ubiq; ſeribi poſſunt. 
A diverſity of hands, or of ink, raiſed only flight preſump- 


tions, that might be done away by the teſtimony of the 


witneſs or the country. 
Tux proceeding by warrantia charte was this: If 2 
man was diſtrained by the chief lord to do greater ſervices 


than were expreſſed in the charter of donation ; this not 


being a plea concerning the right of the land itfelf, he could 
not have any remedy by vouching his warrantor, but he 


might ſummon him by the following writ : Precipe tali 


qudd fine dilatione W ARRANTIZET tali tantum terre, &c. 
guam tenet, et de eo tenere clamat, et unde CHARTAM ſuam 
habet, ut dicit. Et niſi fecerit, et talis fecerit te ſecurum de 


clamore, &c, Upon this there lay one effoin ; and if he 
neither appeared nor eſſoined himſelf, there followed the 


proceſs of attachment, the courſe of which will be particu- 
larly mentioned hereafter. When he appeared, he might con- 
teſt the warranty, in the like manner as in caſe of a vouch- 
er. 'The above writ was the uſual remedy where the tenant 


was vexed by the ſuperior lord, who was paramount the 
warrantor; but where the warrantor exacted fervices, 


* Brac. 458. 7 Ibid. 498 b. 


againſt 
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againſt the tenor of his own charter and warranty; fome 
thought that a wrif of warrantiacharte, being for an injury, 
was not a proper remedy againſt. his own lord, but that 
the proper remedy was by the writ de recto de ſervitiis et 
conſuetudinibus, which would lead to the duel, or great 
aſſiſe: however, according to the opinion of Bratton, 
this action de injurid was the proper courſe againſt one, 
| who had attempted to oppreſs and deſtroy the perſon whom 
he was bound by his own aw enen of een 
to defend. 
PERHars the tenant had no perſon whown he cookd 
_ vouch to warranty; or he might decline vouching, and 
would rather put in his exception or plea, ftating ſuch 
matter as would either defeat or ſuſpend the demandant's 
action. The different exceptions that might be alledged 
by a tenant are diſcuſſed at length by Bracton, from whom 


AST. 
CHAP. VII. 
Cen mn 
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may be collected a ſhort ſyſtem of . as underſtood 


and practiſed in his time. 

Pl EAs, or exceptions, as Bracton terms them, were of 
two kinds, dilatory and peremptory. Again, of dilatory 
pleas, ſome were peremptory as to the juriſdiction, but 
only dilatory as to the action. The order of ſtating excep- 
tions, or of pleading, was firſt to the juriſdiction, next to 
the perſon of the plaintiff, then to the perſon of the defend- 


ant, next to the writ". Yet Bracton ſays, that ſome 


o 


Of pleading, 


lawyers did not adhere to this order, but thought that they 


might plead a latter plea firſt, and with a proteſtation ſave 


the benefit of a former, which they might plead afterwards, 
if neceflary. It was agreed, however, that a defendant 
| might plead more than one dilatory plea; but he could plead 
only one that was peremptory as to the action. A plea 
might be proved many ways; by an inſtrument, per pa- 
triam, or by an inquiſition, ſays Bracton, conſiſting of im- 
partial unſuſpected perſons, being neither acquaintance * 


* Bradt. 499. „ Ibid. 299. b. * PFariliares et d:meſfici. 


Hh 2 "0; 
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CHAP. VII. nor domeſtics of the party; for which reaſon it could not 
be proved by a /e#a, which might conſiſt of the party's ac- 


quaintance or domeſtics; and on that account a ſecta 
was never eſteemed as a proof, but only as inducing 2 
ſlight preſumption, which might be done away by a proof 
to the contrary, and by a defence per legem “. 

\ FURz8DICFION, or the authority of deciding between 
the parties to the fuit, depended in general upon the maxim 
of the civil law, that actor ſequitur forum rei ; but this was 
controuled by a variety of exceptions. Thus matters re- 


lating to matrimony and teſtaments belonged to the ſpiritual 


court; matters of freehold and exime belonged to the 
king's courts. It was no uncommon thing, in theſe times, 
as has been ſhewn before, for a perſon to bind himſelf. 
ſpecially to be ameſnable to a certain court, or ſuch court 
28 the plaintiff ſhould pleaſe to ſue in. This was a volun- 


tary renunciation of juriſdiction that as binding on the 


party ſo contracting. 

Wx have already ſeen the controverſy which was main- 
tained by the clergy in favour of the ſpiritual juriſdiction; 
and it ſcems, that in the time of Bracton many had no 
ſcruple to contend, that clerks were not bound to anſwer 
before a ſecular judge in any plea whatſoever, whether of 


| freehold, contract, or crime: but that venerable author, 
- who has been ſo unjuſtly accuſed of a prepoſſeſſion in fa- 
vour of the civil and canon law, declares it as his opinion, 


in oppolitton to ſuch notions, that they were ameſnable in 


all pleas civil or criminal, except only in the inſlicting of a 
criminal ſentence which affected life and limb; for there, 


though the ſecular judge had the cognifance, the execution 


was to be in the ordinary. Yet, as is obſerved by Bracton 


with ſome indignation, the practice was otherwiſe ; for in 


capital offences the ordinary uſed to afſume the cogniſance, 


” BraQ. 400. b. 
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25 well as the execution , notwithſtanding he was bound 
by the canons not to judge in matters of blood . 
WHEN a ſuit was commenced in the ſpiritual court for 
a matter which was properly cogniſable at common law, 
the party ſo wrongfully ſued might, as we have already 
ſeen, have a writ of prohibition to reſtrain the judge and 
party from proceeding further; the boundary, therefore, 


of theſe two juriſdictions is to be aſcertained by a know- 


: 433 
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Of, prohibitions. 


ledge of the caſes in which writs of prohibition were or 


were not allowed. This point was but ſlightly touched by 
Glanville, who confines what he ſays intirely to one or 
two writs v; but the ſubject of peoibotions 3 is treated very 
fully by 3 
Wr find that a prohibition lay for a patron, not only 
| where the rectors litigated a queſtion concerning the whole 
tithes of the church, but alſo where the ſuit was for a part 
of them as low as to the ſixth part of the value of the advow- 
ſon, but not lower; any thing leſs than this being permit- 
ted to be determined finally by the ſpiritual judge. There 
are many writs of prohibition for the maintaining of the 
king's rights during the cuſtody of the temporalities ; the 
| pope and his partiſans endeavouring to encroach on theſe 


ſecular claims, either by refuſing clerks who were preſent- 


ed, or by other marks of oppoſition 9. There is a writ 
of prohibition to ſtop a ſuit inſtituted againſt a bailiff of the 
king who had arreſted a clerk for a felony or ſome other 


crime. If a ſuit was inſtituted in the eccleſiaſtical court 


do eſtabliſh the legitimacy of children, with view to a 
claim to hold er /egem Angliæ, a prohibition lay, becauſe 


that court could not judge of legitimacy guoad hereditatem 


et fucceſſh ſonem, unleſs a plea was depending in the king's 
court, and baſtardy was objected; and then the trial uſed 


Brac. 401. b. © Bra &. 402. b. 
* Ibid. 407. * Ihid. 403, 1%. 
Vid. ant. 175. | 
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CHAP. vil to be remitted to the eccleſiaſtical judge, as has been al. 
HENRY III. ready frequently mentioned. A prohibition alſo lay, if the 


ecclefiaftical judge proceeded in an inquiſition of baſtardy, 
after the death of the plaintiff or defendant . | 
In the following cafes, it is laid down by Bracton, that 
a prohibition would not lie to the ſpiritual court: in all 
ſpiritual matters, or thoſe annexed to the ſpiritualty, in mar- 
ters matrimonial or teſtamentary, or where penance was to 


be enjoined. Thus, ſays Bracton, in a ſuit relating to any 


tenement per pontifices Deo dedicatum, and {6 held ſacred, as 


abbies, priories, monaſteries, and their cemeteries; or 


concerning things quaſi ſacra, becauſe annexed to the 


ſpiritualty, as lands, common, eſtovers, and the like given 
to a church, in dotem, as it was called, at the time of dedica- 

tion; if the church was ſpoiled of theſe, and a ſuit was 
brought in the ſpiritual court for reſtitution, no prohibition - 
lay; though this privilege was not allowed, if the lands 
were in liberd et purk eleemoſyud. In one place Bracton ex- 
prefles himſelf as if a ſuit in the ſpiritual court, when for a 


| Hberty, a common, and the like, could be maintained only 


on a recent ſpoliation; though in another place he declares, 


that recent ſpoliation ſhould be tried by aſſiſe ?. 


A PROHIBITION would lie to the following ſuits: 
to a ſuit de catallis clericorum wiolenter ablatis, or for 
tithes z or for the value of them, if they were ſold h; or on 
an obligation of ſurety for the purchaſe of tithes; or a pro- 
miſe of money ob cauſam matrimonii, not ſo if the promiſe 
was of a tenement ; to a ſuit for a legacy, claiming it ut de- 
bitum ; or for the legacy of a debt due to the teſtator, and ac- 
knowledged and proved to be ſuch in his life-time, becauſe it 


ſo became a part of the teſtator's goods, which a debt, that 


had neither been proved nor confeſſed in his life-time, or 


voluntarily confeſſed ſinee, was not. Such a debt could 


only be eſtabliſned by ſuit at common law; till when 


© BraQt. 4:4. b. 406. © Bra®, 406. ; 
* Þbid. 408. h Ibid. 40. 
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it was no part of the goods, and ſo could not be 8 CHAP. vil. 
it being a rule, firſt, that actions ſhould not be bequeathed; ſe- Ar 07 
condly, that the eccleſiaſtical judge ſhould not have cogniſance 
of them z and thirdly, that executors ſhould have no action 
for a debt which was not acknowledged (that is, grounded 
upon a recogniſance or judgment) in the life of the teſtator. 
If goods were bequeathed and ſued for; the ſame of houſes 
and edifices in ſome cities and towns which the teſtator had 

| purchaſed, theſe being made guaſi catalla teftatoris, by his 
own diſpoſition of them, (though it was otherwiſe in Lon- 
don, where prohibition would lie); if a uſusfrufus of land, 
as a term for years, was bequeathed ; a wſusfrudus being 
only a chattel ; in all the foregoing caſes, no prohibition 
would lie, in the time of Bracton *; for as the ſpiritual. 
court was in unqueſtionable poſſeſſion Th cauſes matrimo- 
nial and teſtamentary, the abovementioned queſtions, as 
ariſing out of a teſtament or marriage, were thought natu- 
rally to belong to the ſame tribunal. lud quod * | 
eft trahit ad ſe quod eft acceſſorium. 

Ir js laid down very poſitively by Bracton, that in a mat- 

ter purely temporal litigated between two laymen, the ju- 
riſdiction of the cauſe could not be altered by any privilege 
whatſoever; and he inſtances the privilege of thoſe who 
were cruce fignati, which he conſiders as an indulgence 
warranted by no law: he ſays, that no oath, no „dei interpo- 
ſitio", no voluntary renunciation of the parties could change 
the juriſdiftion ; as the renunciation of the party could 
have no effect beyond himſelf, it could not reſtrain the 
king in prohibiting a foreign juriſdiction from encroaching | 


on his crown and dignity ©. 
t i | Recognitum. 5 5 court, in the early times of our law, 
- * Bract. 407. b. as has been ſhewn in the former part 

IX his was a pretence under which of this volume. Vid, ant. 164. 163. 
] cauſes were drawn into the ſpiritual ” Brad. 498. b. 
1 


THE 


456 | HISTORY OF THE 
' CHAP. vil. TEE juriſdiction of a cauſe depended either upon the 
— — 
HENRY III. parties and the cauſe of action together, or on the cauſe of 
action ingly. Thus, if a clerk ſued a layman, or a layman 
a clerk, in the eccleſiaſtical court, on a matter purely tem- 
poral, a prohibition lay: the ſame, if a clerk ſued a clerk *, 
In theſe caſes it appears, that the cauſe of action was the 
principal ground of juriſdiction: but the cauſe of action 
would change its nature from ſpiritual to temporal; and ſo 
back again. Thus a lay chattel became ſpiritual, when 
tithed; and when the tithe was ſold, it became again lay. 
Houſes and other lay fees in cities and boroughs, if be- 
queathed by will, were, as has been ſeen, conſtrued to be 
of a ſpiritual nature; but when the will was executed, they 
again became lay; and ſo of many others o. 
Tak RE were two writs of prohibition, one to the judge, 
another to the party; the former run thus: Prohibemus vo- 
bis ne placitum teneatis in curid chri iftianitatis, Wc. the lat- 
ter, Prohibemus tibi ne ſequaris placitum in curid chri riſtiani- 
zatis, &c. If the judge to whom the prohibition was di- 
rected thought it well founded, he would decree a /uper/e- 
deas of the proceeding ; - if he doubted , it was uſual to con- 
| ſult with the king's juſtices; to which conſultation the juſ- 
| tices would make anſwer by a writ, ſometimes in their 
own name, and ſometimes in the king's; as thus: Dile&o 
in Chriſto tali. Inſpectis literis veſtris, quas nobis tranſmiſi- 
lis, et plenites intellectis, (fine præjudicio melioris ſententie ) 
conſultationi veftre duximus reſpondendum, quod ſi res ita ſe 
Habet ficut in CONSULTATIONE veſtrd nobis expoſuiſtis, vi- 
detur nobis quad in cauſd iſtd bene pateſtis procedere, non ob- 
ante regid probibitione “. If no ſuch writ of conſultation | 
was ſent, the prohibition remained in force. 
Ir was not uncommon for the eccleſiaſtical judge to 
| bafſle a writ of prohibition by hurrying on the proceſs 


» Bradt, 406. o Ibid, 412. ® Ibid. 406. b. 406. 
againſt | 
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againſt the party bringing the writ, and entangling him in c H A P. vil. 
a ſentence of excommunication. When a perſon had ſtood nr m. 


excommunicated for forty days, the biſhop uſed to ſend a 
writ to the king intimating this, and praying the affiſtance 


of the ſecular arm; invocantes, quòd minics valet eccleſia in 
pac parte, dignetur regia ſupplere majgſtas the deſign of 
which was, that the party ſhould be apprehended. But, 


upon ſuggeſtion of the fraud, the party might obtain ano- 
ther writ directed to the ſheriff de non capiendo, which like- 
' wiſe commanded the ſheriff to attach the clerical judge, 


that he might anſwer to the fraud. Any malicious appli- 
cation of the proceſs of excommunication might be com- 
bated in the following manner. If a perſon was rightly 
excommunicated, and, having continued ſo for forty days, 
Was impriſoned, and tendered ſurety for being forthcoming 


and anſwering to the ſuit, it ought, ſays Bracton, to be ac- 29 
cepted; and accordingly a writ might be obtained, com- 
manding the ſheriff, that if the ordinary maliciouſly refuſed 


a ſufficient ſurety, the ſheriff himſelf ſhould take it, and 
order the priſoner to be ſet at large .. 


Ir, inſtead of the above device, the judge * the party aca. 5 
refuſed obedience to the writ, they might both be attached / Prabibiſim. 


to appear either coram rege, or his juſtices de banco, or tlie 
juſtices itinerant, to anſwer for their contempt. This 
writ of attachment differed ſomewhat from that uſed on the 


ſame occaſion in Glanville's time * : inſtead of repeating | 


the prohibition, as it did then, it now began like other writs 


of attachment: Si A. fecerit te ſecurum de clamore ſus pro- 


ſequendo, tunc pone per vadium et ſalvos plegios B. talem or- 
dinarum, quod fit coram nobis, as the caſe might be, offen- 
ſurus quare tenuerit placitum in curid chriſtianitatis de laico 


edo ipfus A. in tali villd contra prohibitionem naſtram. 


Pane etiam per vadium et ſalvos plegios E. quad tunc fit ibi 


1 BraQ. 408, 409. * Vid. ant. 175, 176. 


eftenſurus 
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CHAP. VII. gffenſurus guare ſecutus ft vas placitum in PTE curig 


chriſtianitatis contra protibitionem noſiram ; et habeas ibi 
nomina plegiorum et hoc breve, &c. If the judge and the 
party lived jn different counties, then there were ſeparate 
writs for each. The proceſs was the ſame as in other per. 
ſonal attachments *, of which we ſhall ſpeak more particy- 


_ larly hereafter. 


WEN the parties on both Gdes ! in court, the 
plaintiff ſtated bis count, or declaration, or, as Bracton 
calls it, intentio, in this way : Ego A. conqueror de B. quid 


me injuſtè wexavit, et gravavit trahendo me in placitum in 


curid chriftianitatis de laico feds meo, ſcilicet, &c. unde 
damnum ad valentiam, &c. and to confirm and ſupport 


his declaration he ſhould add, that he ſhewed the writ of 


prohibition in full court, and that, notwithſtanding this, 
they proceeded to examine witneſſes, or to excommunica- 
tion; and then he ſhould conclude by producing a ſeda, 
conſiſting of two at leaſt, and as many more as he could 
procure. If the ſecta diſagreed in their teſtimony, it was the 
ſame as if none had been produced; but as this was only a 
failure of proof, and not of right, the defendants uſed, ne- 
vertheleſs, to be enjoined not to proceed in the eccleſiaſti- 
cal court. If the /e agreed, then the defendants were 
to anſwer ; and this might be done ſeveral ways. They 
might plead, that it was a cafe of ſpiritual cogniſance where 
no prohibition lay; or they might confeſs it to be temporal, 
but might, for plea to the plaintiff and his ſecta, ſay, that 
they did not proceed after the prohibition z or that no pro- 
hibition was tendered: to them; and then each defendant 
might wage his law duodecimd manu. When law was 


waged, and pledges given de lege faciendd, a day was given 


to the parties for making their law; at which day they might 


caſt an eſſoin, and have another day by their eſſoiners; at 


3 1 
Bract. 409. 
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hich day if they did not co , | CHAP. vn. 
which day if they me, nor call an eſſoin, judg- 


ment was paſſed againſt them, n. to 


pay damages to the plaintiff. , 


Ir they appeared, they were 60 produce ee e 


tors, who, like the ſecta, might conſiſt of their friends and 


acquaintance. The campurgatores not being required, any 
more than the ſecialores, to be equally impartial with recog» 
nitors; it was ſufficient if they were of good report, and 


in general deſerving of eredit ; and they needed not he af 
the ſame rank and condition with the perſon producing 


them. The words in which 2he Jaw was ts be ade were 


to purſue the form of the record: if they varied therein, 


the defendant ſtopd convict; and, af a layman, was com- 


mitted to jail, as guilty of a miſdemeanor againſt the royal 
dignity, in the ſame manner, ſays Bratton, as if he bad 


committed a crime of Ieſa majeftas ; if a clerk, then in con- 


HENRY iu. 


ſideration of his orders, he was, according to the ſame au- 


thority, treated more mildly ; though he does not mention 


the ſort of penalty: the damages uſed to be taxed in both 


caſes by the juſtices according to the nature of the caſe. 
Tas is the account given by Brafton of the manner of 


proceeding on a writ of prohibition; and it may be pre- 


ſumed, that the proceeding in other perſonal writs was ex- 
actly ſimilar. When Bracton comes to the ſubject of per- 
ſonal actions, he breaks off abruptly without carrying the 


the reader through the whole proceeding, as he has here 


through the proceeding on a prohibition. This defect muſt 


be ſupplied, if poſſible, by what is to be picked up in other 
parts of his work, and particularly from the proceeding in 


prohibition which has juſt been related. 
Tavs far of queſtions relating to the juriſdiction of 
ſpiritual and temporal cauſes. Many other exceptions 


Of juriſ4i&tiop. 


might be made to the juriſdiction of the judge. Firſt, it 


was to be ſeen, whether he had a proper authority: and 


in 


46⁰ 
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CHAP. vn. in order to aſcertain this, it is directed by "IIA that 


HENRY III. 


Abatement of 
the writ. 


the writ by which the juſtice was appointed, after reading 
the original writ, ſhould be read, unleſs the original writ 


made mention of his judicial authority. If the judge de- 
legated his authority to another, the proceeding before ſuch 


delegated perſon would be coram non judice. Certain per- 
ſons had peculiar privileges in judicial matters. Thus, 


the Hoſpitallers, Templars, and many others, had the pri- 


vilege to be ſued no where but coram ipſo rege, vel capitali 


Juſtitiario. The citizens of London were not to anſwer & 


any plea out of the city, except de tenuris et contrafibus 
forinſecis. The barons of the cinque ports were to anſwer 
no where but apud Shypwey . It is ſaid by Bracton &, that 


if a judge was ſuſpected of any partiality, favour, or malice, 
it ought to be a ground of exception; but this he ſeems to 


give as an opinion of his own : yet he lays it down as ſettled 
law, that the juriſdiction of a judge might be declined, upon 
a real cauſe ſtated; as for conſanguinity to the plaintiff; or 
being his friend, or companion, or counſel, or pleader to 
the plaintiff, in the preſent or any other cauſe; or if he was 
an enemy to the defendant, All theſe are ſtated by Brac. 
ton as cauſes of exception to the judge exerciſing bis juriſ- 
diction to decide between the parties *. 


WHEN the juriſdiction of the court had been contro- 


verted and eſtabliſned, then was the original writ to be 
read again, and the tenant was to make ſuch exceptions as 
the law allowed againſt the form of the writ. The requi- 
ſites to conſtitute a legal and regular writ were many. It 


muſt be adapted to the cauſe of action. Thus, ſays Brafton, 


if a magnum breve de recto patent was brought, when it 
ſhould be a parvum breve clauſum, the writ would abate, 


though the action ne Writs ſhould be brought in 


s BraQt. 411. Refutatio. Chee: Tus. Canon, 279. 
* This was a good exception in Brad. 411. b. 412. 


che canon law, under the name of 


their 
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their proper order. Thus, where a perſon had a cauſe of ac- CHAP. vil. 
tion that would entitle him to more writs than one, and HENRY T1. 
he brought a writ of right, he could not, generally ſpeaking, 
afterwards bring an inferior writ to recover the poſſeſſion; 
though there were inſtances where a demandant had gone 
ſo far as to pray a view in a writ of right, and afterwards 

5 was permitted to ſuſtain an aſſiſe of novel diſſeiſin. Awrit 
failed, if it was grounded on the mode and quality of a 
fact, when it ought to be grounded on the fact itſelf; as 
the principal, ſays Bracton, ſhould always be determined 
before the acceſſary. Thus, as has been obſerved in ano- 
ther place“, a man diſſeiſed with violence ſhould not bring 

a writ quare vi et armis, becauſe it only went to the quality 

of the diſſeiſin, and not to the recovery of the tenement 
diſſeiſed *. 

IT was required that a writ + ſhould contain in it neither 
falſity nor error. It ſhould, upon the face of it, appear 
free from all blemiſh. This ſeems to be required by Brac- _ . 
ton more particularly in a writ patent; and whether it was 
patent or cloſe, it ſhould have no raſure: yet a difference 
was made between raſures. Thus, if it was in ſtating a 
fat, the writ failed, for names and facts ſhould be ſtated 
with fidelity; and if ſuch an error was made either by the 
chancellor, or by ſome clerk, or the ſheriff, or the attor- 
ney, the perſon guilty would, according to BraQton, be 
in miſericordid to the king for all his goods, and be liable 
to be puniſhed as for forgery. If a falſe ſeal! was affixed, 


* ent», 


F- 


« or even the true ſeal falſely applied, that is, to a falſe writ, 
i this was conſidered as an offence of majeſty; and the 
offender, if a layman, was puniſhed capitally ; if a clerk, 
he was degraded and rendered infamous. A writ abated, 


if obtained upon ſuggeſtion of falſchood, or the ſuppreſſion 
of truth. 


Vid. ant. 338, 339. y Tanguam falſariut. 
"9 * BraQt. 413. „ * Bratt 413-B 
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CHAP. vil. TI» the. demandant or tenant died, the writ abated, and 
dae ar the action too; but if they were more than one, as parce- 
ners having one right, then, tho the writ abated, yet 
the action ſurvived *. H there was any error in the names 
of perſons, in the county, or vill, the writ abated. Ii 
the tenant held leſs than the demandant claimed, the writ 
failed; not ſo if he held more. If pending one action the 
demandant brought another writ for the ſame cauſe of action, 
the ſecond writ abated. We have before faid, that the 
writ abated if the demandarit died; it was the ſame, if be- 
ing a bifhop, or an abbot, or the like, he was depoſed; 
but not if fuch biſhop, abbot, or the like, were tenant in 
the action; for then the action would only be fuſpended 
till a facceſfor was appointed; eſpecially if the action was 
civil, and not penal“: if it was both civil and penal, the 
action would hold both ad pœnam and ad reflitutionem, 28 
long as he lived; but if he died, whether before or after | 
depofition, the penalty was extinguiſhed with the perſon; 
, yet an action would lie againſt the ſucceſſor for reſtitution | | 
| by another writ. A perſonal writ abated by the death of 
the tenant, whether ſuch death was civil or natural, but the 
action ſurvived. A civil death followed upon an entry into t 
| 
1 
| 


religion; and if this was procured fraudulently after the 

| purchaſe of the writ, it ſeems it would not abate the writ. 

If the demandant in his declaration exceeded the limit of 

the writ, as on a writ of * to count for the right, 
the writ abated. 

In ſhort, almoſt all exceptions, ſays Bracton, which 
could be alledged, might be properly ranked among pleas 
to the writ; becauſe, if they went to the action, when the 
action was determined, the writ was, of courſe, at an end: 

whether the action was abated, poſtponed, or ſuſpended, 
ſo was the writ. It was the opinion of ſome, that all pleas 


Brat. 414. » Ibid 414. b. 
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ic the writ muſt be propounded, ſimul et ſemel, in one day. CHAP. VIL 


When the writ was abated by reaſon of any defect or error, 
and ſuch defect or error was corrected, it was conſidered 
2s the ſame writ and the fame action, tho' it was actually 
another. piece of parchment arid another ſeal z and there- 


383222 
8 III. 


ſore neither the declaration or count, nor the attorney, 


needed be changed ©. 

Ir the writ was open to no e ow the defen- 
dant was to ſee if there was any againſt the perſon of the 
plaintiff, ſo as that he could not at all, or at leaſt not at that 
time, make his demand. Thus, it might be urged, that 


the demandant was a ſer uus, or a baſtard, or ſæculo mortuus ; 


that he was mad, and non ſanæ mentis; or born deaf and 


Pleas to the 
perſon. 


dumb; or a leper; that he, or fome anceſtor, had been 
attainted of felony ; that he was a minor. If a perſon was 


appealed of felony, he could not bring a civil ſuit tilt he 
had defended: himſelf; nor could a defendant, under ſuch 


circumſtances, be bound to anſwer. It was a good plea 


to ſay, that the plaintiff was in confederacy with the king's 
enemies, or was in allegiance to the king of France; or 
to ſay, that he was excommunicated. It might be ſaid, 
that the demandant had no right, but as parcener with ano- 
ther; or in right of his wife, fo as he could no more ſue 
without her than ſhe without him*. Of ſome of theſe 
pleas we ſhall now ſpeak more particularly. 

Tue plea of baſtardy was peremptory ; for, if proved, 
it excluded the demandant for ever from making any claim. 


It was always required, that the ſpecial matters ſhould be 
tated in the plea; otherwiſe, there would be an obſcurity 


and doubt, whether the baſtardy ſhould be tried by the 
eccleſiaſtical court, or not. Thus, having ſaid nibil juris 


babes in terrd petitd quia baftardus es, it ſhould go on, 


E Brat. 415. as it excluded the unhappy object from 
© Ibid. 415. b. the communion ot men, fo it preclu- 

* The l-proſy of the mind, as ded him from doing any lawſul act. 
b. a don calle it, like that of the body, * Bra. 416. b. 416. 7M 
BE = 8 quia 


* 
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CHAP. VII. quia pater tuus nunquam deſponſavit matrem tuam ; or thus, 
HENRY III. ia inter pairem tuum et matrem tuam contractum fuit 
matrimonium illegitimum, ex guo prius contraxit cum guadam, | 


gue vixit tempore, quando contraxit cum matre tud; in 
both which it appears, that inaſmuch as the queſtion 
aroſe upon the marriage, it muſt be tried by the ecclefiaſ- 
tical court. But if it was thus, guia natus fuiſti per tan- 
tum tempus ante ſponſalia vel matrimonium contractum inter 


| patrem tuum, et matrem tuam; then in ſuch caſe, as the mar- 
. - Triage was admitted on both ſides, it is the opinion of Brac- 
ton, that the queſtion, whether born before marriage or 


after*, might very well be enquired in the king's court. 
Wx have before ſeen what ſcruples had been raiſed by 
the eccleſiaſtics upon this queſtion of natus ante matrimo- 
nium, and what a poſitive declaration was made by the 
king and barons in the ſtatute of Merton, paſſed in the 
twentieth year of this reign *; The matter was not ſuffered 


to reſt there. We are told, that in the ſame year the king 


held a council, conſiſting of ſeveral biſhops and lords, and 
that it was agreed by them all, that whenever the ifſue of 
natus ante matrimonium aroſe in the king's courts, the _ 
plea ſhould be tranſmitted to the ordinary; and that an in- 
quiſition being made by him in preciſe words, wtrum tals 
natus fit ante matrimonium vel paſt, he ſhould ſend his an- 
ſwer to the king's court in the ſame words preciſely, with- 
out any cavil*; that in taking ſuch inquiſition, all appeal 
ſhould ceaſe, as in other inquiſitions of baſtardy tranſmit- 
ted to the ordinary; and particularly, if there ſhould be 


need of an appeal, that it ſhould not be made out of the 


kingdom. It was commanded that this ſhould be the prac- 
tice in future. This regulation intirely precluded the or- 
dinary from giving any judgment on the legitimacy, and 
confined him to the ſingle enquiry of the fact, which he 


2 BraQt, 416. * Vid. ant. 266. i Sine aligud cavillatiine. 


was 
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was required to certify i in the very terms of the iſſue, Teav- cn AP. VII. 
—— — 


ing the king's Judges to make their own concluſion upon itz | 
which is preciſely what Glanville lays down as the law upon 
this ſubject . But, before this proviſion « of the council, ry 


practice had obtained, as we have juſt ſaid, of trying this 


ſpecial queſtion of baſtardy in the king s court. Thus, in 
the eleventh year of this king, in a writ of mortaunceſtor, 


the; jurors found that the demandant was not the next heir, 
being born in adultery beſore marriage. It ſeems to have 
been conſidered as in the election of the king's judges, 
whether they would ſend ſuch an inquiſition to be made in 


the eccleſiaſtical count, or would try the queſtion i in their | 


oun !. 


IT is not, however, improbable, that it depended upon ; 
the form of the iſſue, which court ſhould be reſorted to, or 


finally relied on, for the trial of this queſtion for if the 


demandant replied generally guòd legitimus, without an- 
ſwering to the ſpecial matter, and this obſcure iſſue was 
ſent to the eccleſiaſtical court, that court would probably 
certify generally quod legitimus ; ; but this would be ſuch a 
failure in the eccleſiaſtical court, as to induce the judges 


to cauſe an inquiſition to be made in the king's court on the 
(ſpecial matter: the ſame, if the reply had met the ſpecial 
matter, and the eccleſiaſtical court had certified generally 


qu%d legitimus; though Bracton ſeems to think, that ſuch a 


general and obſcure reply to the ſpecial cauſe of baſtardy 
would paſs for no reply at all, and that the demandant 
would be barred for want of a replication ; and that, if he 
was a defendant, there would, in like manner, be judgment 
againſt him for want of a defence. 

TERRE were ſome queſtions of baſtardy that would 


not, under any pretence, be tranſmitted to the eccleſiaſ- 


* Vid. ant. 118. 4s ! Brat, 417. 
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tical judge; as in caſe of a poſthumous" or a ſuppoſititious 
child; or where the father had been abſent from the mo- 
ther abroad, ſo as to leave no preſumption of legitimacy, 


which, however, depended upon the diſtance and the pro- 
bability of acceſs". The plea of baſtardy would not lie 


between perſons of the fame blood, in a poſſeſſory action, 


Writ to the or- 
dinary. 


(though it might between ſtrangers), nor in a plea de con- 
ſanguinitate, any more than in an aſſſa mortis anteceſſoris, 


| becauſe a queſtion of baſtardy between ſuch parties was 


always upon the mere right, if the inheritance deſcended 
from a common anceſtor ; and ſo a queſtion of right would 


be agitated in an action grounded only upon the poſſeſſion. 


It might be urged that ſuch a plea was good, by the above 
rule, becauſe a baſtard was in truth a mere ſtranger as to 
the true heir; yet Bracton thought not; for it was at leaſt 
doudtful whether he was not legitimate. 

WHEN baſtardy was pleaded, and the other party main- 
tained his legitimacy, it ſeems there was no rule, whether 
the baſtardy or the legitimacy ſhould be proved, except this, 
that the party who was extra ſeiſinam ſhould prove his plea, 
the perſon who was in ſeiſin having no need, as Bracton 
ſays, to make out either one or the other; and this was the 


governing rule, whether the plea came from the tenant or 


demandant® : ſo that in this iſſue the point to be proved 


vas, ſometimes the legitimacy, and ſometimes the baſtardy, 


according as the onus probandi was > impoſed by the above 
rule. | 

Tak writ to the ordinary in caſes of baſtardy differed 
very little from that uſed in the time of Glanville. It 
recited that a ſuit was commenced, and that baſtardy was 


objected to one of the parties: Et ideo vobis mandamus, 


guòd convocatis coram vobis convocundis, rei veritatem inde 
diligenter inquiratis, videlicet, utrim A. &c. Et inguif- 


= Brat. 4j. wid. 43. „ Ibid. 418. b. 


© tionem, 


Eu Fenn , 0 


tionem, quam inde feceritis, ſcire faciatis nobis, vel juftitiariis CHAP. vil. 
naſtris talibus per literas vęſtras patentes. Tefte, &c. and 55 
ſo, mutatis mutandis, according to the ſpecial cauſe of baſ- 
tardy. There was this difference between the writ of 
natur ante matrimonium in the time of Glanville, and that 
now in uſe, that they no longer inſerted theſe words, et quo- 
niam hujuſmodi inquiſitis pertinet ad forum ecclgſiaſticum; an 
alteration which probably had taken place ſince the ſtatute 
of Merton, and the abovementioned proviſion of the coun- 
cil on that ſubject. The ſame was obſerved if the ordinary 
vas directed, as he ſometimes was, to enquire concerning 
the legitimacy of a poſthumous child ; both theſe queſtions 
being triable as well at common law as in the ſpiritual court. 
But the above form of words was retained in all caſes that - 
were purely of eccleſiaſtical cognifance. | 
WHEN the writ was ſent to the ordinary, the plea re- 
mained fine die in the king's court till the inquiſition was 
returned. The ordinary was to proceed to make inquiſi- 
tion in the preſence of the parties, if they choſe it %, and 
when made, there lay no appeal. When the inquiſition 
was returned, the plea and the other party were ſummoned. 
The effect of a legitimacy proved in this way, if confirmed 
by a judgment in the king's court, was, that the party 
became legitimate againſt all the world, unleſs any fraud 
could be proved in the method of proving it, and in the 
inquiſition. A fraudulent inquifition might be obtained 
in this way. A demandant might bring ſeveral writs for 
recovery of land, and procure one of the tenants to object 
baſtardy, and to ſuffer an inquiſition to paſs in his favour, 
for want of conteſting the proofs of legitimacy. Legiti- 
macy, when regularly proved, was good againſt all the 
world, and tlie heir of ſuch AY was likewiſe entitled 


* | Brad. 419. 
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macy could be queſtioned after his death by plea pleaded, 
as he could not, ſays Bracton, make an anſwer to it; but, 
notwithſtanding, it might be inquired per patriam whether 


ſuch perſon was a baſtard or not, in the ſame manner as 


the queſtion whether a perſon held in free tenure. or in vil- 


lenage; although it could not be inquired, after his death, 


concerning, the perſonal condition of ſuch-perfon”, When 
profeſſion, or entering into a religious life, was objected, 
this iſſue was always tranſmitted to the 1 of the ſpi- 


ritual court. 
Of minority. 


Tux plea of minority of the 1 was only a dila- 
tory exception, that did not abate. the writ, but ſuſpended 
the action till he came of age, at which time the plea would 
be re-ſummoned. There were ſome actions which a mi- 


1 nor might bring, and ſome which he might not. A mi- 


nor might demand his own ſeiſin by aſſiſe of novel diſſeiſin, 


and the ſeiſin of his anceſtor by aſſiſa mortis anteceſſoris ; 


but when he had ſo recovered, he was not obliged to an- 


ſwer either for the poſſeſſion or right, till he was of age: 


yet he could not demand land in free ſocage of his an- 
ceſtor's ſeiſin in a writ of right, before he was fourteen 
years old, nor feudum militare till he was completely 
twenty-one. years old. On the other hand, a minor was: 
bound to anſwer as well upon the right as upon the poſſeſ- 
ſion, if he had been enfeoffed of the land in queſtion dur- 
ing his minority; and would have all the privileges of eſ- 
ſoins, vouching and the like, except that he could not 

appoint an attorney, and conſeq nently he could not have 
the eſſoin de malo lecti. A minor was obliged to anſwer 
for a fact and injury of his own, in a civil or. criminal ſuit. 
Thus he was liable to an aſſiſe of novel diſſeiſin, and to 


a ſuit for dower. But where a grandmother had neglected 


1 BraRt. 420. 2 Ibid. 432. b. 


for 
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for ten, twenty, or thirty years, during the life of her ſon, CHAP. v r. vn. 
to demand dower, and brought a writ againſt the grand- HENRY Ill. 
ſon, ſhe was obliged to wait till he was of age, on account 
of the probability that ſhe ha agreed wn her ſon and re- 
leaſed the claim *. 
A MINOR was obliged to Aber l in a matter that con- 
cerned the king. For ſuch purpoſe, an inquiſition might 
be made, whether his anceſtor died feiſed ut de fœdo, with- 
out prejudicing the heir. A minor muſt anſwer to a fine, 
if pleaded ; but if he was vouched by virtue of a fine; he 
need not anſwer; though be would be obliged to anſwer 
in warrantia cartæ. A minor muſt anſwer in afſiſa mortis 
anteceſſoris, and in every other plea concerning any thing 
of which his anceſtor did not die ſeiſed in dominico ut de 
fxdo, but concerning nothing of which he died ſeiſed in 
dominico ut de fdo. If a minor loſt by aſſiſe in a writ of 
poſſeſſion, he might, when of age, recover in a writ of 
right. A minor muſt anſwer as well on the fact of another 
as on his own, fo as to make reſtitution, though not qu/oad 
pœnam as when a writ of entry was brought immediately 
after the death of the anceſtor who had committed diſſeiſin. 
A fingular inftance, where the privilege of infancy was diſ- 
penſed with, is mentioned by Bracton. A man bound him- 
ſelf and his heirs to anſwer whether they were of age or 
not. This obligation was made in and by the advice of the 
court, and the heir was adjudged to anſwer, though a 
minor. 

I the caſe of ee taken ſor the — a minor 
might have a writ to the following effect, to ſave himſelf 
from being affected thereby. Rex vic. ſalutem. Precipi- 
mus tibi, qudd non implacites vel implacitari permittas A. 
qui Pl infra etatem, ut dicitur, de libero tenemento. ſuo in 
villd, Wc. donec idem A. fit atatis qudd paſit & debeat 


rag. 421. b. 422. 
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dere. If a minor was vouched to warranty in the county, 


he might bare the following writ to the ſheriff: Pracipimus 


tibi, quod non permittas qudòd A. implacitet B. de tant terra 


cum pertinentits in tali villd, unde idem jy trahit ad War = 


rantum C. qui eft infra ætatem, et warrantus ejus eſſe dehet, 


ut dicit, donec idem C. fit talis plenæ atatis quid palſit et de- 


beat. ſecundum legem & conſuetudinem A terram war- 
rantizare. 9 


Ix there were more demandants tha one, 28 parceniers, 
and one was a minor, it would be a good plea againſt all: 
the ſame, if parceners were tenants. So if a man ſeiſed in 


right of his wife was tenant to a writ, together with her, 


and ſhe was within age, the plea againſt both would remain 

” ne die till ſhe was of age : not ſo if the huſband was a mi- 
nor; becauſe, ſays Bracton, a woman might, by contriv- - 
ing ſuch a marriage, defeat ſuits againſt her reſpecting her 
own lands. If the huſband and wife were demandants, 
and ſhe was a minor, and married before the writ purchaſed, 
the plea would remain guoufque : if ſhe married after, the 
writ abated, ſhould the tenant ſo pleaſe, or or 9 action was 
ſuſpended till ſhe was of age *, 


SUcH' conſideration was n to the feeble condition of 
a minor, that his eſtate, whether in ſervices or tenements, 
deſcended to him from his anceſtor, who was peaceably 


f feiſed thereof anno et die quo vi vut, et mortuus fuit, was 


not to be called in queſtion till he was of full age. So, on 13 
the other hand, if a minor demanded ſervices that were not 


due to him, and the tenants alledged ! gutetanciam quo die 


et anno anteceſſor vivus et mortuus, they need not anſwer till 


he was of age. A minor was not obliged to anſwer to any 


& Brac. 422. | I x ſhid, 423. Quietarciam, peaceable ſe iſin. 


charta 
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charta till he was of age . This held not only in ſervi- CHAP, vu. 
ces or tenements, but in rights and liberties, by which the na I 
tenements of others were effected; as a liberty to make a 
road, build a mill, and the like. Altho* he did not actually 
uſe theſe eaſements, yet he was conſidered in poſſeſſion there- 
of till ejected or diſſeiſed; and ſuch a ſeiſin would deſcend 

upon the heir, whoſe eſtate therein was not to be N 
during his minority *. | 
To a plea of minority in a writ of Ah or ofa mortis 
anteceſſoris againſt a guardian, the demandant might reply, 
that he was of full age, as appeared by all his lords having 
reſtored his inheritances to him; or he might ſay, he had 
proved himſelf of age, either by inquiſition per patriam, 
or before certain juſtices. To this it might be rejoined, 
that his inheritances were reſtored to him per fraudem or 
that the jurors had ſworn falſely, or that the juſtices had 
been deceived. The only ſufficient and complete proof 
of full age was, that by the parents, and the examina- 
tion of witneſſes ; all others, as inſpection and the like, 
were held only to induce a preſumption: yet, ſays Bracton, 
if the juſtices, upon fight of the perſon, judging from his 
ſtature and other circumſtances, pronounced him to be of 
age, his age was confirmed by judgment, and could not 
be again diſputed. Should the juſtices heſitate to pronounce 
an opinion, then recourſe was, of neceſſity, had ad proba- | 
tionem patrie et parentum. This, ſays Bracton, was to be 
done by twelve lawful men, or more, if neceſſary, ſome of 
whom were to be ex parenteld of the perſon who ſaid he 
was of age, the reſt were to be ſtrangers: all theſe were 
to be unſuſpected, and were to declare the truth, upon their 
oaths d. Another preſumption of full age was, a conclu- 
ſion ariſing from the party having brought actions as a per- 
ſon of full age, which was an admiſſion that would preclude 
him from pleading his infancy to any action brought againſt 


: BraQ. 423. 4 Ibid. 424. > 1bid, 424. b. 
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himſelf; whereas a ny of full age by j jurors, according to 
ſome opinions, was not held concluſive againſt other per- 
7 becauſe the j jurors might, perhaps, ſwear falſely. 

Ir the minor was \Femandant, the proof was made with- 


Sw 45a 


| minority, Fa the cnn was not made till after a — 


mons. This was ſued out by the demandant; and on the 
return if there was any doubt, then they entered upon the 
prove 3 in the way before mentioned e. 

. THE excommunication of the demandant was js a di- 
latory plea. This was to be proved by the letter of the 


orflipary, or ſome judge delegated by him with proper au- 


thority. To this exception it might be replied, that he 


Was abſolved upon an appeal, or that the cauſe of his ex- 


communication was, his not obeying the eccleſiaſtical judge 
in a queſtion of lay fee, and the like.. We have ſeen be- 


fore, that when a perſon had been excommunicated for forty 


days the ordinary uſed to certify this contempt, and, upon 
receipt of the biſhop's letter, the chancellor would iſſue a 
writ to the following effect, direQed to the ſheriff : Signi- 


ficavit nobis venerebil:s pater N. per liter as ſuas patentes, 


quod A. ob manifeſtam contumaciam ſuam excommunicatus 
eft, nec je du t per cenſuram ecclejiafticam juſticiari. Quia 
verd potęſſas regia ſacroſanctæ eccleſiæ in quereus ſuis deeſſe 
non debet, tibi præcipimut, quid predifium A per corpus 


ſuum (ſecundum conſuetudinem Anglie ) juſtictes, donec ſacro- 


ſandtæ eccleſiæ tam de contemptu quam de injurid ei il ati 
Fuerit ſatisfactum.  Teſie, Sc. When the perſon was 
taken, and had ſatisfied the eccleſiaſtical judge, he might 


be diſcharged, at the command of the biſhop, by the fol- 
lowing writ to the ſheriff : Quia venerabilis pater N. epiſ- 


capus ſign ficavit nobis, qudd A, quantum ad mandatum ſuum | 


à te capi, et per corpus ſuum tanquam contemnentem clave: 


* Brad. 426, 4 Ibid. 426. b. 
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| miſe jufliciri prccheriruo, beneficixan abjolutionis in- CH AP. v1 
— 
pendit, libi pracipimus quid d priſand noftrk gud detinetur uV ty, 
ipſum deliberari facigs quietum, Sc. - As no. one could be 
taken, ſo pang could be diſcharged, hut hy the command 
of the biſhop 3. the law not giving ſuch credit to an arch- 
deacon, or other delegated judge; becauſe, ſays Bracton, 
rex in epiſcopas caercionem habet gropter baroniam : nor was 
_ the. party to be diſcharged till he had ſatisfied the eceleſi- 
aſtical judge, unleſs where an excommunication was obtain- 
ed by a falſe ſuggeſtion of the ordinary himſelf, or the ma- 
lice of an adverſary, in order to preclude the party from the 
right to bring an action; z in which caſe a writ uſed to iſſue 
to the ſheriff, reciting the fraud, and commanding him to 
diſcharge the injured perſon upon ſurexies, ; niſi captus fuerit 
aliã occgſione, quare deliberari non debeat. We have before 
ſeen that where ſuch malicious proceeding was apprehend- 
ed, the party might be beforchand with the en by 
the writ de non capiendo. 
PARTICIPES were either co-heirs or parceners, Or ſuch Parceners, 
as were afterwards better known by the name of jointen- 
- ants, If an adion was brought by one of ſeveral parceners, 
it might be pleaded, quod non teneor ad hoc breve reſpondere, 
quia þo Ju habe res, participes habes, qui tantundem juris 
haberent in ſe quantum et vos, ſcilicet Act > To this _ 
it might be replied, that all who could claim any right were 
named in the writ *, and no right was in A. becauſe he was 
a baſtard; nor in B. becauſe, born of a villain, although 
his mother, from whom he claimed, was free: he might 
ſay, that the other parcener was in ligeance to the king of 
France, or that his anceſtor committed felony, and many 
other matters might be replied to ſhew that the parceners 
not named had no right. If parceners were all of capaci- 
ty to ſue, and ſome brought a writ, and recovered without 


t BraQt. 427. 5 e Brad 428. * Ibid. 428. b. 
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HENRY III. judge to take care that the intereſt of thoſe not named, ſuf. 


fered no injury by this fraud. If they were all named, and 


ſome declined proceeding, yet the writ would ſtand good, 


and thoſe who did not appear would be ſummoned, guid 
font ad fequendum fimiul with the other parceners thus : 


Summone per bonos ſum. A. et B. quod fint coram juſtitiariis 


|  noftris die, &c. et loco, Dc. ad ſequendum cum C. et D. de 


tantd terra unde predift C. et D. clamant duas partes ver- 


| ſas E. ut ratimabilem hartem ſuam, que eos contingit de he. 
| reditate R. cujus haredes ipſi ſunt, et unde prediftus E. dicit 


2% non vult prediftis C. et D. reſponders oo prediftis A. 
et B. ut dicit ; et habeas ibi, &. 
Ix the writ was brought ind one parcener, he might, 


jn like manner, plead this to the writ. But there was ſome 


difference, whether the inheritance was divided or not: if 
not, and they held in common, each had the ſame right 


to the whole; not indeed to himſelf, but only in common 


with the others; or, as they expreſſed it, lotum tenet, et ni. 
hil tenet, ſcilicet totum in communi, et nihil ſeparatim per /c. 
If the inheritance had been divided, and each held pro 


parte, the other parceners need not be named : yet, on 


the other hand, ſays Bratton, the tenant was not bound 


to anſwer without his parceners, and in prudence he ought 


not; far if he did, and he loſt the land, he could have no 


regreſſum againſt his parceners to obtain a contribution. 
The tenant, therefore, if he pleaſed, might have a writ to 
ſummon them: Summone, &c. quod ſint coram juſtitiariis, 

Sc. AD RESPONDENDUM C. $IMUL CUM D. de tanta 


terrd, c. quam idem C. in curid neftrd clamat, c. et fine 
quibus prædictus D. non vult reſpondere eidem C. cum Pre- 
difti, c. fint participes ipſius D. de terrd prediftd, of. 
Should they appear, they might anſwer together with the 


= i Bratt. 429. 


tenant; 
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tenant; but if they declined anſwering, the plea ſtill pro- 
ceeded; and whether they appeared or not, the tenant, if 
he loſt, would be entitled to contribution. If the inheri- 
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tance was not divided, then all the parceners muſt be made 


parties; but upon a plea that there were other parceners, 
the demandant might reply ſuch matter as would diſable 
them from claiming any right, and therefore as not being 


perſons who need be named in the writ, the ſame as was 


before ſaid in the caſe of a demandant*. 


Ix there was no plea to the perſon, either of the Jnkind- 

ant or tenant, the next conſideration was ſuch as might 
ariſe upon the matter itſelf. The thing in demand ought 
to be ſtated with certainty z in which the count or declara- 
tion, or, as Bracton calls it, the intentio, or nar ratio, ſhould 


correſpond with the writ . Perhaps the tenant in the ac- 


tion was not tenant of the land, or was tenant only of a 
partz or perhaps he held it only in the name of another. 
Thus he might hold it in ward, in vadium, at will, or for 


term of years; in either of which caſes the writ ſhould be 


brought not againſt him, but againſt the perſon in whoſe 


Pleas to the | 
action. ; 


name he was ſeiſed; and if this was pleaded, it would 7 


| abate the writ”. In ſuch caſe he might plead, generally, 


non tenet, or that the freehold was not in him. If he put 
himſelf upon the country for the trath of ſuch a plea, and 


it was found againſt him, he would loſe the land in queſtion, 


as a penalty for his falſe plea : the ſame, if he ſaid he did 


Non tcaure. 


not hold it, but another did. But if he admitted that he 


beld part, and ſaid that another held the reſt, and this was 
found againſt him, he did not loſe the whole, nor a part, 
on account of his falſe plea, but the ſuit went on, and he 
was to anſwer for the whole. He might plead that he once 
held the land, but that he did not at the preſent time v. 


I this was owing to an alienation before the purchaſe of 


Brad. 30. bid. 41. bid. 431.b.  ® Ibid. 432. 
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the writ, no fraud could be objected; nor indeed, if after 


the purchaſe, provided he was ignorant of the writ. In 
ſome caſes the alienation might be even after the ſummons, 


vitbout being fraudulent; as if he went beyond ſea either 


before or after the purchaſe of the writ, not being prevent- 
ed by the ſummons, and knowing nothing of it, and there 
made an alienation : but if neither of the beforementioned 


' caſes could be proved, and eſpecially if the alienation was 


NVaujus jus. 


aſter the ſummons had been teſtiſied and proved, he was 
conſidered as the real r and was to ſtand | to ' the 
ſuit as tenant o. 

He might plead that he held only ſo many acres, whereas 
the demandant claimed fo many; upon which an inquiſi- 
tion might be had by a writ to the ſheriff, directing him to 
ſummon four, ſix, or more of lawful men of thoſe who 
made the view, and by them to make inquiry whether the 


| tenant held ſo many or ſo many acres. Again, in a plea 


of nom tenet, if the tenant had before confeſſed in the county 


court, that he held the whole, a writ went to the ſheriff, 


commanding him to make a record of the plea in which 
fuch confeſſion was made ?. If the demandant, after a plea 
of non tenet, made a retraxit, and commenced a ſuit againſt 
another, the tenant would not ſuffer any penalty for his 
falſe plea a. Exception might be made to the name of the 
vill, any miſtake in which would be an incurable error. 
_ ANOTHER part of the writ, or count, to which an ex- 
ception might be made, was the claiming the land ut Jus 


meum. To this the tenant might anſwer, that he had aut, 


jus; and this iſſue would be tried by the great aſſiſe, or duel, 


as the tenant pleaſed. It has been before ſhewn, that the 


beſt title, in the law, was where the jus poſſeſſionis and jus 


 Pproprietatis were united, which was therefore called droit 


droit; and it was a maxim, that whoever had the jus pre- 


9 Bra® 432. b. 'Þ Ibid. 435. 1 Ibid. 433. r Ibid. 434. 
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 prietatis ought. ta have the poſſeſſion. Paſſeſſco Keie pro- CHAP. VII 
prietatem, but not vice ver/#. The proprietas might be 
ſeparated from the Pofſeſhho, in this manner; upon the. 
death of the anceſtor, the proprietas immediately deſcended. 
to the next heir, whether he was preſent or not; but not 
being preſent, the paſeſis might be obtained by another, Who 
put himſelf into ſeiſin; by virtue of which thgAñf pofſoffiortis: 
vuVould deſcend to his heirs, through the negligence of him 
who had the proprietas. Thus, while the jus proprietatis 
deſcended on the elder brother, the younger brother might 
obtain ſeiſin and die ſeiſed, tranſmitting to his heirs, toge- 
ther with the jus poſſe ſonis, which he himſelf had, a ſort of 
jus proprietatis* ; ſo that there would be two jura propris- 
tatis in different perſons by different deſcents: but one, 
as the deſcendants of the elder brother, would have Majus 
jus proprietatir, on account of the priority; and thoſe from 
the younger brother minus jus; yet the poſſeſſio of the latter 
would prevail, till the former evicted them of the yu pro- 
prietatis. | 

ANOTHER plea which the tenant might plead, was, that 
the demandant, or one of his anceſtors, had releaſed to the 
tenant, or ſome of his anceſtors from whom he derived the Relcaſ-, 
Jus poſſeſſionis, and quit-claimed for himſelf and his heirs by 
a fine made in the king's courts :; or that the demandant or . || 
ſome anceſtor loſt the land in queſtion, in judgment in an | 
action de proprietate, as by the great aſſiſe or duel, or a 
jury, on which he had put himſelf; and theſe pleas were to 
be proved by the record of the juſtices, 


IF the demandant or any of his anceſtors had been appriC- Fine and aon 
ed of any litigation, or final concord made concerning ON 
their right, and had not put in their claim, this ſilence 
might be pleaded againſt the demandant to a writ brought 

to eſtabliſh ſuch right. The manner of making a claim 
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CHAP. VII. was ſimply by the words”, appono clameum meum; or, hat 


had the ſame effect, by commencing a ſuit; a fact like this 


being a ſtronger proof than a mere claim, that he did not 
mean to abandon his pretenſions. 'This claim was to be 


made pending the plea, and the making of the cyrographum, 


or before judgment, provided he was in court at the time, 
or in the kingdom within the four ſeas; and in ſuch caſe, 
ignorance was no excuſe; nor, ſays Bracton, as it ſhould 
ſeem, would he afterwards be heard; for if it was a fine, 
the time taken up by the pendency of the actiòn afforded, 
at leaſt, a month for putting in a claim; for the ſummons 
ought to be ſerved fifteen days at leaft, that being what was 
called reaſonable ſummons; and the cyrographum uſed not 
to be allowed at the return of the writ, but a day was given 
at fifteen days at leaſt, when the cyrographum was to be 


taken; during all which time there was ſufficient oppor- 


tunity to make claim. Indeed a month was the period which 
Bracton ſays was limited for this purpoſe, ſecundum commu- 
nem proviſionem regni; and therefore he calls it the legal 
time for making the cyrographum ; ſo that if it was made 


before, it was fraudulent, and no claim need be made to in- 


validate it *. The place to make claim was in the king's 
court, at the time of paſſing judgment, or before. 


HowEVERR, there were certain cauſes of excuſe, which | 
would protect a party from the conſequence of having 
omitted to make his claim; as, if at the time of the fine and 
making the cyrographum, the perſon who ought to make 


the claim was within age, or non ſane mentis; if he was an 


” ideot, born deaf and dumb, or the like. But when ſuch - 


perſon came to age, or recovered his ſenſes, it was the 


opinion of ſome, that he ought to make that claim then, 


which he could not make before; and, according to ſome, 
if a minor did not do it within a year after he came of age, 
he would not be excuſed : yet Bracton ſays, that he was ex- 


Brack. 43g b. * Ibid. 436. 
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cuſed, though he made no claim within that time, and that C HA P. VII. 
a claim need not be made at all, and would have no avail HENRY III. 
after judgment paſſed, or the delivery of the cyrographum. 
A perſon who was in priſon at the time of the ſuit, or de- 
tained by ſuch a diſorder as did not allow him either to come 
or ſend, would be excuſed; as would alſo, for the ſame rea- 
ſon”, a perſon who was reſtrained by force, even out of 
priſon. A married woman, even though ſhe might ſend, 
would be excuſed, as ſub potęſtate viri ; ſo that all ſorts of 
impotence ſeemed ſufficient excuſe; and upon this idea, a 
perſon who was altra mare at the time was excuſed: and 
none of theſe, according to BraQon, need make any claim 
after thoſe impediments were removed, if judgment Was 
paſſed, or the cyrographum delivered. 
ANOTHER Caſe in which a party was excuſed, though 
he made no claim, was, where the fine, according to the 
words of Bracton, iþ/o jure fit nullus ; as if it was made of 
a tenement in the poſſeſſion of another perſon, perhaps of 
the perſon himſelf to whom it was objected that he made 
no claim, or ſome anceſtor, and not of him (or his anceſ- 
tor) who pleaded the fine :; or if the fine was made by any 
colluſion or fraud, or in any way to the prej judice of ano- 
ther, as that it ought not in juſtice and equity to hold good. 
A perſon would likewiſe be excuſed, if there was no cyro- - 
graphum; or if a diſſeiſor made a feoffment and then a fine, 
ſuch a fine might be revoked and made void: ſo, if at the 
time of the ſuit, neither himſelf nor his anceſtors had any 
title to the tenement in queſtion; or if the anceſtor who 
ought to have made the claim, was not an anceſtor through 
3 whom any right could deſcend to the perſon againſt whom 
the fine was pleaded. Bracton ſays, that notwithſtanding a 
fine and cyrographum might ſeem primd facie to be revo- 
cable in many caſes, becauſe the perſon making it was 
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land in queſtion was held in villenage; yet all perſons were 
in law hound by this judgment; and therefore, if they made 
no claim, they would not be excuſed. In ſhort,” it is de- 
clared by Bracton, that no perſon ſhould' be excuſed if he 
was in the kingdom, infra quatuor mayia, atid had it in his 
power to come or ſend; ſo that even a perſon in languore 


would not be excuſed, becauſe he might ſend*. If a per- 


ſon was in ſervitio regis, ſo as he could neither come nor 
ſend; he was excuſed, although he made no claim. Thus 
ſtood the law upon the ſubject of claim, to ſuſpend the effect 


of a judgment or fine. 


FRo n the manner in which Bracton ſ ſpeaks of a fine, it 
ſnould ſeem as if this judicial concord 5 entered into 
after a proceeding was commenced on any writ whatſoever, 
which was grounded on the proprietas ; and that it was not 

confined to a writ of covenant, grounded upon the breach 
of a ſuppoſed prior agreement and concord: it ſeems par- 
ticularly to have'been made'in a writ of right, and is all 
along mentioned in company ,with a 3 therein, ; 
upon the great aſſiſe or duel. 

We have now diſmiſſed the ſubjeRt of real actions, t thro' 
all their parts andFinds. Tt remains to add ſomething on 
the nature of proceſs in actions perſonal. Theſe, like 
real actions, were commenced by ſummons; but if a de- 
fendant omitted to appear upon a lawful ſummons, the con- 


tempt was treated in a different manner; for they proceed. 


ed by attachment, as appeared in Glanville's time“. 
Perſonal actions differed likewiſe in their proceſs, according 
to circumſtances: in ſome cauſes, which from their na- 
ture would not bear delay; as where the ſubject was the 


fruits of the earth or other things, which were periſhable; 


the ſelennitas attachiamentorum, as it was called, was diſ- 


2 Brad. 437. : * Vid. ant. 121. 
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apprehended, or where the i injury was very atrocious, or the 1 
plaintiff deſerved a particular reſpect or privilege ; as noble 
perſons, or merchants who were continually. leaving the 
kingdom. But in perſonal actions which did not require 
ſuch ſpecial favour, if the defendant did not appear to the 
_ * ſummons, and the plaintiff offered himſelf in court the firſt, 
ſecond, third, and fourth day, he was not to be waited for 
| - any longer; but, whether the ſummons was proved or not, 
ſo as it was not openly denied, he was to be attached by 
_ pledges. Upon which the entry on the roll was thus: A. 
 obtulit ſe quarto die verſus B. de placito ; then the ſubſtance 
of the writ was added; and it went on, et B. non venit, et 
| ſummonitus, Sc. Judicium, Attachietur quod fit coram, c. 
The writ of attachment was, Pone per vadium et ſalvos ple- 
gios B. quad fit coram, &c. ad reſpendendum de placito ; and 
then followed the ſubſtance of the writ as upon the roll. 
The following inſtances of ſuch entries upon the roll are 
given by BraQton : De placito quare non tenet ei conventio- 7 
nem inter eos factam, or finem inter eos factum de, Qc.— De 
placito quad warrantizet ei tantam terram cum pertinentiis, 
ec. De placito quare non facit ei conſuetudinem et certa 
ſervitia, que facere ei debet, fc. De placito qudd reddat ei 
tantam pecuniam quam ei debet et injuſtè detinet, c. De 
placito quare idem B. ſimul cum aliis venit ad domum ſuam, 
et ibi did ſuch a treſpaſs, contra pacem ngſtram. Thus the Attachment. 
attachment purſued the nature of the original writ ; and at 
the end was added this clauſe : Ad oftendendum quare non 
fuit coram, c. ſicut ſummonitus fuit : or if he had eſſoined 
himſelf to a particular day, then, ad gffendendum quare non 
ſerbavit diem fibi datum per eſſoniatorem ſuum, c. to 
which he was to anſwer before he anſwered to the principal 
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point; and if he could not excuſe himſelf, he was to be 
in miſericordid for his default. 

Ir he did not appear after this firſt attachment, then, 
upon the plaintiff offering himſelf, he was to be attached 
by better pledges, to anſwer on another day: this was called 
aforciamentum plegiorum, and was in the nature of diſtreſs 
for ſervice, where, if the party appeared not at the firſt diſ- 
treſs, more cattle were taken pro aferciamento diftriftionis . 
The entry on this occaſion was, A. obtulit ſe quarto die ver. 
ſus B. de placito, Fc. as before; et B. non venit, et aligs 
fecit defaltam poſiquam uit ſummionitus ; et ita quod attachi- | 
atus tunc fuit per C. et D. Judicium, Ponatur per meli- 
ores plegios quad fit, Qc. upon which there iſſued a ſecond 
attachment, in which was likewiſe contained a ſummons 


' againſt the former pledges, to ſhew cauſe why they did not 


produce the defendant, as they had engaged to do, If 
neither the defendant nor pledges appeared to this writ, all 
the pledges were in mi/ericordid and not the defendant ; but 
then all the defaults fell upon the defendant, as if he had 


found no pledges at all; and a writ iſſued, qu2d fit ad au- 


diendum judicium ſuum de pluribus defaltis ; and from that 
day all aforcement of pledges ceaſed. If the defendant ap- 
peared to the ſecond attachment, then only the firſt (and 
not the ſecond) pledges were to be amerced, unleſs they 
ſhewed cauſe why they did not produce him at the firſt at- 
tachment. However, though the defendant was not to be 
amerced, but ſummoned to hear judgment on his defaults, 


yet Bracton thinks it was otherwiſe in regard to a plaintiff | 


who had found pledges de proſequends, and did not proſe- 
cute his ſuit; for, according to him, they were all to be 
amerced, as well the principal as the pledges. 

Ir, at the firſt day of ſummons and attachment, neither 
defendant nor plaintiff appeared, the plaintiff did not, how- 
ever, loſe his writ. When the demandant had been attach- 


ed by better pledges, and did not come to his day, nor 
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within the fourth day, and the plaintiff did e, the entry was 


thus: A. obtulit ſe guarto die verſus B. et B. non venit, c. 
et blures fecit defaltas, ita quod primò attachiatus fuit per C. 
&t D. et ſecunds per E. et F. et ided omnes plegii in miſericor- 
did; and then the proceſs above alluded to iſſued againſt the 
defendant, commanding the ſheriff, guid habeas coram, c. 
corpus B. ad reſpondendum A. de placito, &c. ad audiendum 
judicium ſuum de pluribus defaltis, Ec. If he came at the 
day and could not fave his defaults, he was to be amerced 
for them, and then to anſwer to the ation. If he did not 
appear, but concealed himſelf, or, as they called it, /atita- 
verit, ſo that the ſheriff returned, he was not to be found in 
his bailiwicł; then the entry was thus: 4 obtulit ſe quarto 


die verſus B. de placito, as before; et B. non venit, et plures. 
fecit defaltas, ita quid præceptum fuit vicecomiti, -qudd ba- 


| beret corpus ejus ; et vicecomes mandavit gudd non fuit in- 
ventus in balliud ſud, et ided vicecomes diſtringat eum per 
omnes terras et catalla, quid fit ad, &c. upon which there 


iſſued a writ of diſtringas againſt his lands and chattels. 


If he did not appear to this writ, his default was puniſhed 
by another writ of difringas, commanding the ſheriff to 
diſtrain his lands and goods, et guid fit ſecurus habendi 
corpus ejus at another day. If he ſtill made default, the 
next di/lringas was, ita quid nec ipſe, nec aliquis pro eo, 
nec per ipſum manum apponat in terris, tenementis, bladis, 
nec in aliis catallis. If he ſtill made default, the next 
diftringas, if it could be ſo called, was, quad capiat omnes 


terras et omnia catalla in manum domini regis, et capta 


in manum domini regis detineat, guouſque dominus rex aliud 
inde præceperit, et quad de exitibus reſpondeat domino regi : 
and beyond this there was no further proceſs per terras 
et catalla , they being both taken into the king's hands by 
the ſheriff, who was to anſwer for the profits to the crown. 
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WHAT ſtep was to be taken by the plaintiff who had 
ſuffered all theſe delays ? for it was hard that, after all, he 
ſhould loſe the effect of his ſuit. Bracton thinks that 
in this, there was a difference between actions upon a 
contract for a ſum of money, and for a treſpaſs. In the 
former, he thought it would be right to adjudge to the 


 plaintiffa ſeiſin of the chattels to the amount of his demand, 


Execution of 
the writ. 


and to give him a day, and ſummon the defendant; when, 
if he appeared, the chattels ſhould be reſtored, upon his 
anſwering to the action: if he did not appear, he ſhould 
not be heard upon the matter, but the plaintiff ſhould be- 
come lawful owner thereof. But if it was an action of 
treſpaſs f, then he thought, the juſtices ſhould eſtimate the 
damage ſuſtained; and the rents and chattels of the fugitive 
being valued, a portion ſhould be taken into the king's 
hands to the amount of the damaghs ; as a penalty on the 
defendant. | | 
SHOULD the fred. however, not be "PTY nor have 
any land or goods, he did not wholly eſcape the reſentment _ 
of offended juſtice ; for whether it was an action for money, 


or a treſpaſs, the defendant was to be demanded from county 


to county, at the ſuit of the plaintiff, till he was outlawed. 
Perſons fo outlawed were not, upon their return, or being 
taken, to loſe life or limb, as thoſe outlawed for crimes ; 
but were condemned to perpetual e e or to ab- 
jure the realm. | 

Ir ſometimes happened 8 the ſheriff did not execute 
the attachment, nor return the writ; and then, upon the 
plaintiff offering himſelf, the entry was thus: A. obtulit je 
quarto die verſus B. de placito, Tc. et B. non venit, et pre- 
ceptum fuit vicecomiti, gud attachiaret eum, quod ęſſet ad 
talem diem, et ipſe vicecomes inde nihil fecit, nec breve quod 


ei inde venit, miſit; et ideò præceptum eff vicecomiti, 


ficut alids, guid attachiaret - eum, guid fit ad, c. et 
| e prac. 440. b. : 
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wo miſt, ficut ei præceptum fuit. Upon this there 
iſſued an aliàs attachment: Precipimus tibi, ficut ALIAS | 
tibi præceperimus, &c.*, If the ſheriff did nothing upon 
the writ, nor ſhewed any ſufficient excuſe, he was amer- 
ced for his contempt, and was commanded a third time to 
attach the party: Precipimus tibi, n SEPIUS precche- 
rimus, c. 

SOMETIMES the ſherif ſent an excuſe for not executing 
the writ. He would ſometimes return, that the writ came 
too late to be executed; that the party was not to be found 
in his bailiwick; that he was wandering from county to 
county, and had no certain reſidence; that he had no lands 
or chattels by which he might be diſtrained; and many other 
excuſes might be feigned. Again, ſhould the ſheriff err 


in the ſort of attachment; as when he was to take pledges 


ſhould he make a diſtreſs; or, inſtead of taking the per- 
ſon, ſhould he admit to bail; in all ſuch caſes it was uſual | 
to make an entry of the return, and to ſpecify it in the 
writ that iſſued in conſequence thereof: as for inſtance, 
et B. non venit, et vicecomes mandavit, quod non attachiavit 
eum, quia recipit breve tam tarde quod præceptum domini re- 
gis exequi non potuit: and if it was proved that he received 
the writ in good time, or in the county court, and might 
have executed it, the record went on, Et teſtarum eff, quod 
iſtud recepit ſatis tempęſtivè (or, in comitatu ubi attachian- 
dus preſens fuit }, et ided præcipiatur quid, Sc. Upon 
this a writ iſſued, commanding him to attach the party“, 
and appear himſelf to anſwer for his default; and if he 
failed in either, he was in miſericordid. A ſheriff was 
ſometimes excuſable for not executing proceſs by reaſon of 
ſome liberty which he could not enter, becauſe the lord 
thereof had the retorna brevium therein. In ſuch caſe, the 
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it; and if he did not do it, the ſheriff was excuſable before 
the juſtices, by making a return, uòd preceptum ęſt ballivg. 

When the bailiff thus failed in doing his duty, the ſheriff 
was then commanded not to omit doing it by reaſon of that 
liberty; under which ſpecial warrant the ſheriff had an au- 
thority that did not generally belong to him. The entry 
upon the record was, Et vicecomes mandavit, quod præcepit 


balliuis libertatis, et ipſi nihil inde fecerunt, et ideò præceptum 


fuit vicecomiti, qu3d NON OMITTAT PROPTER LIBERTA- 


TEM quin, c. and there iſſued a writ qudd non omittas, 
containing an attachment, diſtringat, habeas corpus, or 
whatever the neceffary proceſs might be, by which alſo 
the bailiff of the liberty was ſummoned to ſhew cauſe for 


his neglect . 


Is the ſheriff was reſiſted in the execution of this writ 


: by the bailiff or lord of the franchiſe, there iſſued another 


non omittas, with a clauſe authorizing him to go, with ſome 


ſufficient knights and free men of the county, and take the 
bodies of ſuch as reſiſted them, and keep them in priſon till 


the king's pleaſure was known concerning them : the lord 
of the liberty was likewiſe attached to appear and anſwer 
for the offence ; and if he could not deny it, his liberty v was 
ſeized into the king's hands for ſuch an abuſe of it. 

A SHERIFF might ſay that the perſon was a clerk, and 
claimed the privilege of a clerk not to find pledges, and 
that he had no lay fee by which he could be diftrained. It 
ſeems from Bracton, that in ſuch caſe they did not proceed 


directly againſt a clerk, particularly in treſpaſſes; but the 


courſe was' to reſort to the archbiſhop, biſhop, or other in 
whoſe dioceſe the perſon to be attached reſided, or had an 
eccleſiaſtical benefice, and require him, guid faciat, &c. 
clericum venire*, If the biſhop negleCted to obey this writ, 
he v Was ſummoned to anſwer for his default; to which if 
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| he 
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he a no appearance, there run againſt him all the folen- CHAP. VIL | 
— 5 
nitas attachiamentorum, as in other diſtreſſes, and he was HENRY III 


immediately diſtrained by his barony!: and if neither the 


biſhop appeared nor the clerk, then they proceeded by | 


judgment of the court againſt the clerk, who was arreſted 
and detained till he was demanded by the biſhop. At any 


rate, it was expected, a biſhop, who held a barony of the 


+ 


crown, ſhould obey the king's writs; and if a cferk did 


not appear, the biſhop might bring or ſend an excuſe, why 


he had not the clerk according to the requiſition of the writ; 
he might ſay, that he had no benefice in his dioceſe by 
which he could be diſtrained; or if he had a benefice, 
he might ſay, that he was a ſtudent at Paris beyond the ſea, 


that he did his utmoſt in ſequeſtering him by his prebend 


and other benefices, and could do no more in the way of 
compulſion, This would be a complete juſtification for the 
biſhop, and all proceſs would ceaſe till the clerk returned, 
and could be taken; and then, if the biſhop omitted, ng 
ſheriff might proceed as above-mentioned u. 

IT was ſaid before, that in ſome perſonal actions the 
folennitas attachiamentorum was not to be "obſerved, and 


tis was in ſeveral caſes of privilege; as, in addition to thoſe 


that have been already mentioned, where the plaintiff was a 
cruſader or a merchant, whoſe affairs demanded diſpatch ; 


where there was ſome urgent neceſlity ; as in aſſiſes of dar- | 


rein preſentment, guare impedit, and non permittit, leſt the 


plaintiff ſhould incur the lapſe of ſix months; where. the 


ſubje& in conteſt was a periſhable article, as ripe fruit 
or, in an action of treſpaſs, where the jury was atrocious, 
and againſt the king's peace; where regard was to be had 


to the quality of the perſon injured, as the king, queen, or 


their children, brothers, ſiſters, or any of their relations or kin; 
in any of the above caſes, it was ufual, in the firſt inſtance, 
to have a writ to the ſheriff, quod habeat corpus, &c. ad 


1 Brad. 443. ® Ibid, 443. b. 


reſpondendum. 
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ET AP. VII. reſpondendum. But this writ againſt the body, inſtead of the 

ory jo, Clauſe ad audiengum judicium de pluribus defaltis (which 

would have been abſurd), had ene, containing the cauſe 

wherefore the formality of attachment was diſpenſed with; 

as, Pracipimus tibi, quod, omni occafione & dilatione poſipo- 

13 2 propter privilegium mercatorum, quorum placitum in- 

i Foo | Hantiam defderat, habeas, &c. and ſo in other caſes. But, 

1 | notwithſtanding this intention to avoid delays, the defend- 

—s ant might have an eſſoin de malo veniendi, before he ap- 

peared . In capital caſes, there was no attachment but 

that per corpus and any one, with or without a n 

might arreſt ſuch an offender o. 

Id mixt actions, as thoſe for dividing a common, « Pro- 

parte ſororum, of partition, and the like, the uſual proceſs 

was, diſtreſs real, and not diſtreſs perſonal. | 

Tuus far Bracton ſpeaks of the commencement of mixed 

and perſonal actions; but, notwithſtanding the full manner 

in which he has treated the whole proceedings in real ac- 

tions, he leaves theſe without any further diſcuſſion . The 

{mall proportion that perſonal property bore to real, in theſe 

days, might be a reaſon why the remedies provided for the 

recovery of it ſhould have undergone very little conſidera- 

tion. Conſiſtently with the inferior light in which perſo 

property was held, it is probable, that the nature of perſona 

actions had not been much refined upon: we ſhall ſec, i 

the following part of this Hiſtory, how they gradually grew 

Into notice, and, at length became equally important wit 

real actions. It is to be lamented that our author paſſe: 

over with the ſame ſilence the redreſs to be obtained by 

* writ of error; the practice of which muſt be colleQed f Jr 
authorities of a later period. | 
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